
STATE
STATE

OF NEId YORK
TAX COMMISSION

In the Matter of the Pet i t ion

o f

Domenick & Fannie Matt iel l i

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  7973.

o f  a  Def ic iency

or a Refund of

the Tax Law

or  a  Rev is ion

AFFIDAVIT OF MAITING

the petit ioner herein

known address of the

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within noLice of Decision by cert i f ied

mai l  upon Domenick & Fannie MaLtiel l i ,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Domenick & Fannie Matt iel l i
1 3 6  W .  2 1 s t  S t .
Bayonne, NJ 07A02

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is

and that the address set forth on said wrapper is the last

pe t i t ioner .

Sworn to before me this

20 th  day  o f  June,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Domenick & Fannie Matt ie1l i

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th  day  o f  June,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Frederick Doppelt  the representat ive of the pet i t . ioner in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:

Mr. Frederj^ck Doppelt
103 Park  Ave.
New York ,  Ny  10017

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within Lhe State of New york.

That deponenL further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

20th day of June, 1980.



STATE OF  NEW YORK
ST,ATE TAX COMMISS ION

ALBANY,  NEW YORK 12227

June 20,  1980

Domenick & Fannie Matt iel l i
136  l t .  21s t .  S t .
Bayonne, NJ 07002

D e a r  M r .  &  M r s .  M a t t i e l l i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have norlr  exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

fnquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
phone # (518)  4s7-624a

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Represent .a t i ve
Frederick Doppelt
103 Park Ave.
New York, NY 10017
Taxing Bureauts Representat ive



STFfIE OF NEW YORK

STEffE TAX COMMISSION

fn ttre l.Iatter of ttre Peei-tion

of

MMENICK And FAT]NIE MATTIELLI

for Rede@nnination of a Deficienqg
or for Refr:rd of Personal Inore Tax
urrder Article 22 of the Tax l-aw for ttre
Year 1973.

DECISION

Petitioners, Donenick and Farl:ie lrhttielli I 136 West 21st Street, Bayonne,

Ns^r Jersey 07002, filed a petition for redeterrnination of a deficiency or for

refi:nd of personal incqre ta< under Article 22 of ttre Tax Lavr for the year

L972 (File r{o. 17615).

A small clajms hearing was held before William Valcarcrel, Hearing Officer'

at ttre offices of ttre State Tax @nndssion, I\rso lbrld Ttade Center' New York,

Nen^i York, on Augiust 17, L979 at 10:45 a.M. Petitioners appeared tDt Ftederick

Doppelt, Esq. the audit Division appeared by Peter Crott)r, Esq. (Bruqe Zalantart'

Esq., of cor:nsel).

Vfltrettrer a distri]rution frcrn a nonresiderrt estate to a ncnresident tax-

payer is taxable.

FTNDINC'S OF FACI

1. Petitioners, DornenicJ< and Pannie l4attielIi, tinely filed a joint

New York State Inone Ta>r ldonresident Return for tlre year 1973, on vrtrich

salarlr inone received frqn a Nerr York erployen was reported. A capital gain

was reported for Federal personal inoone tex purgnses, txrt rot for Nenr York

State personal jnqre tax pr-lr5nses.
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2. O: Januarlz 24, Lg77, ttre Ar:dit Division i-ssued a l{lrtice of Deficierrcy

in ttre srln of $917,86, along with an ecplarntory Statement of eudit Changes,

which stated:

"t4>on audit of ttre Fiducia4r return for tlre Estate of
IOUIS MATITFTT.I, it has been deterrni-ned that $10,400.00 of
the distribution received by you fron ttre Estate is fnqn
Nen^i York sources. As such, it is includable in New York
inccnre. As the distri-bution represerrts long term capital
gains, ttre capital gain deduction has been allot/,,ed."

3. Petitioner Donenick llattielli was a beneficiarlr of ttre Estate of

Iouis l,Iattielli. ltre deaedent, Iouis lvlattielli, lvas a resident of the State

of Nev,r Jersey when he died on July 23, L97L.

4. Decedent, Iouis l,lattielli, was a rrcrnber of a partnership wttictt

conducEed a secr-rrities o<ctrange business jn Neul York State r:nder ttte nane ard

st1zle of l{attielli and Oorpany. A.s a partner; decederrt had an jnterest in ttre

Nerrir York Stock E<ctrange Seat ("Seat") used by the partnership irr its br:sjness.

5. Pursuant to ttre terms of the parEnership agrreenrerrt, l4)on decedent's

death, he ceased to be a prtner but was entitled to a percentage of the

proeeds of the Seat i:: the event it was sold.

6. On Decenrber 15, L972, ttre Seat was sold, ard decedent's strare of the

pr:ofit derived ttrerefrom was reported by ttre Estate of louis l{attielli as a

long-term capital gain on its UTited. States Fiduciarl lrxcone Tar Return for

ttre fiscal year October L, L972 to Septsrnber 30, 1973. Ttre estate retrnrted a

gain of $351080.00 frcm tlre sale of the Seat ard vlas included in ttre net long-

term capital gain of $761 072.00 reported, of wtr-ictr $72rL46.00 was distributed

to ttre beneficiaries. Petitioner Dqrenick l{attielli received a long-@rm

capital gain distribution of $L4,429.00 f:rcnr the estate.
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aol{cr,usrqF or l,lvo

A. Ttrat an estate is a nere onduit of distributed jnocne, and such

inaone as distri-buted to the beneficiarT retains the sane character vfuictt it

had in ttre hands of tle fiducia4r in acordance wittr the rcaning and intent of

section 639 (a) (3) (B) .

B. That a rpnresident beneficiarT of arry resident or ronresident estate

is taxable on his share of Federal distrijnrtable net inqre to ttre e>ctent that.

his strare is frqn Nemr York souroes in accordance wittr ttre nFining ani jJltent

of section 639(a) of the Ta( Law and 20 NYCRR 135.25.

C. Ttrat the lorg-term capital gain distributed by the fiducia4r onstitutes

inone derived fron prolnrty erployed in a tusiness, trade, profession or

occq>ation canied on in Nenr York State ard nust be included jrr the Nsv York

adjusted gross inone of petitioners, Do$enick ard Fannie MatLieIIi, ptrrsuarrt

to section 632 of tlre Tac Latv.

D. That ttre petition of Donenick and Fannie Mattielli is grranted to ttre

extent that the long-term capital gain attributable to Nery York sources is

$6,654.00, as reorputed wittrin tJre purvigvs of section 639(a) (3) (A) of ttre tlax

Ira\^I.

E. That tlre Audit Division is hereby directed to nodify acordingly ttre

Ibtice of Deficienqg issued Janua4r 24, L977i and that, except as so grarrted,

tlte petition is in alI otlrer respects de!'Iied.

DA3@: Albany, Nemr York

JUN 2 0 €80


