
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Jorge & Martha }lendez-Penate

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Year 1970.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October,  1980, he served the within not ice of Decision by cert i f ied

mail upon Jorge & Martha Mendez-Penate, the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Jorge & Martha Mendez-Penate
94 Second St .
North Arl ington, NJ 07032

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

Unit .ed States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn to before me this

3rd  day  o f  October ,  1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jorge & Martha Mendez-Penate

AFFIDAVIT OF MAIIING

for Redeterminat ion

of a Determinat ion

Personal fncome Tax

under Art ic le 22 of

fo r  the  Year  1970.

of a Def ic iency or a Revision

or a Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October,  L980, he served the within not ice of Decision by cert i f ied

mail upon James M. Gallagher the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

IvIr. James M. Gallagher
2550 Independence Ave.
Bronx, NY 10463

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representative of

s the last

Sworn to before me this

3rd  day  o f  0c tober ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  3 ,  1980

Jorge & Martha Mendez-Penate
94 Second St .
North Arl ington, NJ 07032

Dear Mr. & Mrs. Mendez-Penate:

Please take not ice of the Decision of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

Peti t ioner '  s Representat ive
James M. Gal lagher
2550 Independence Ave.
Bronx, NY 10453
Taxing Bureau's Representat ive
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I:r the !4atter of the PeEltitrr

of

.tOrcE MEIOEZ-PEIGIE A]tD HARtrn, MEIDEZ-PEIUIE

fc Sdetsrrdnati.qr of a Deficienc.y c for
Refirrd of Fersqral Incre lbx wder Afticfe
22 of ttp lbx Law fc tte Year 1970.

DMSION

Fetlti.qs.s, Joge lGrdez-Fenate ard Mrtha !,leedoz-Fena,te, 94 Sesd

gtreet, I\ffitr frf5rgtcr, bkvr Jersey O7A32, fll€d a petJ.tJor fc redetecmlnatlsr

of a deflclenc,l'or for refrrrd of per96ral iJpqne tax urd€r erticle 22 of tJn

lAx l,arrr fq tje year 1970 (Ette llo. Utgll).

A sIBIL cl,ains tearing rms hald befone Alten Caplovrnlth, Ileard Offie,

at tte offloes of tle State ltax ernLsaioni Ttn lmrld trrd€ &nteor, I\Er yck,

litsrcYork, on $rytember 19, I9?9 anl !4arch 20, 1980 at l,:l-5 P.t't anl 9:15 A.*1.,

respctitrely. Fetitiomer Jffge lbndez-Fenate appeard wlttr Janes 14. @flagtren,

Esq. Ihe Adit Division appeard by Rahh J, Vecchto, E6g, (fank le\ritt'

869., of, aursel) .

I/$etts pc,itJcrers, as rnrresLderrts of lhw Yckr are prcperly errttl,led

to a capltal loss carqov€ attrilrrtablg b th O+El gov€rilra$r s srfLe€tJrrr

of their r*holly oirod Orban ctrpcatlql.

EI}DDGI C'FACT

I. Fetitlorss' ,ffilre }&rdez-Perrate ard !{artha ldez-Fenate, tlrely

ftld a, rquesident bterir Yqk State Ocrdabd T* llbr l€brn fc the y€ar

L970 h,frcrein each clairned a capital loss carrlover of 911000.00.
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2. er Eoen&er 29. LnL. t}le ard.it Divlsltrr tssd a Statensrt of Ardlt

Csrangcs rdfsein it d.iaalloeiled, eac*r petit1olw's clald eapital loss caaryenrcr

on tfie tnsis thatr "A rprnesldent n ty rnt dduc{, a captta"l loee carrpver frcnr

stocks, bqds q otter lntargible peocsoral Fnoperty rnless tt, ts 
"*,"*{

wittr a tradi G hrslness oarrLd on wittrln lbrir york Stateu. AooartJngly, cr

July 29r L974t a lbtle of Deflciccy lmg Lssrd ryaJnst pettttcrss assertlngt

aflleional pcsorat i"?*" tax of 9II8.08, plus lrrtereat d 923.30, fc a

total drre of 9141.3g. (ar lornerbq 16, Lg3, petitlsers hd elgrnd a qrgerrt

octeding to eFril. 15, 1975 tln statutqz period of Limltatlsr fq as#srgrt

of personal fuEB ta:(. )

3. Gr Eoder 4' 1960' petttlcnenc Jourge lffierttnate enteedl tle

Ilniteil States wlth the O&an grcnrcrrrmntrs lmnissiqr fq a ors lear stay foc'

the 5n4oc of affqdlry hts ctrildsr_ a bettea ducatiqr. Af,tc arzival, tp

nwrt dlrectly to lEht Yck State l*se he r,ns rret by hLe rdfe ard c*rildren ln

Jaruary 1961.

4. As a resrlt of ttro O$an Revolution, petLtloss dslded rot to

retrrn to Orba anl on hccnber 6, 1961 t]reir v*nlly qneil €mparr1l, erpania '

&rmpblljJarin San Jorgrer $.A., $aa nati@aLized thrcrgh srfissatotr? d€€e,

' 5. Aa a rcsrlt of the corfiecatlsr, petiticnset 900 slbree of capita,l

stocik in sajd wpqny becarc ffittrLees. tfltirnately, tJre lnteqnal t€vernn

senri.m altcnuct pstitlsrers a rffthLess sority l.oss of $901000.00 of, srhicfr

pettt'tcnrs ttnrc beo earryiry over the rwjrdcr to subequ€nt loars, fnolrdfrg

t$e lear at issrE.

6' Sine th.dr arrlval i.n DFrd Yqk, petlt$crers have be6n lFrir YGk

state resld€nts until ffiob€r 30,ttr 1966, at $*rlch t$re ttqf ctrargeal tfplr

rsgldsrrc to l{Errr Jcsey, tftetie they ourtJrrrd b reslde to date.

7. keitLws tu\t€ clafud, a capital foes car4over, attrllrrtable b

tll6 ffiif,lacati.ur, ql each libr* York Stato reUrrn fiLd dr:rJrg tl€ir perlod of

regLd€ne.
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8. Petitisrers arg.rcd that qald 
Trqpn* 

lossee are Froper\ dductibl,e

in 1970, e.ven tJurgh tlrey rrere rsrresid€nts of tbr Yck, sfur tfe F€deraL

goveilfirslt has allcrrecl sane arrl it is the policlg of the State b fo\rJde

bernfits to refugees so ttlat tley may maintatn a betten llfe ln tlrLs ornfry.

$tsilslcNs oF r,Ang

A. lthat prsrant, to section 532 (a) (1) of the'fb( Larr, the lihr Yck

adJusted grcss irmne of a rprresldent irrtividual sha[ incltde the ret 
ryrn1t

of itenrs of inmre, gai:n, loss ard dductiqr enterilg into hts Federal djusted

grrcss incue, as defined in tl€ lanss of ttle hited States fcur tte taxabLe

year, denived fign on csuectd with lbw York so:E€s.

B. Ttlat section 632(b) of fJE lbr< IEhr gouides tiat:

(f) Itgns of lrrsnaT gdinl loEs ard deduction d€rivd fto
on cqrnctsl vdth Nen Yck sqrces BhaLL be ttD6e lt€ng
attrihrtable tor

(A) The ouilErstrip of arry lntereet in real s targfbLe
pcsonl fopertsy tn this Statei c

(B) A hrglness, trde, pfeseior or o@N{Etion cmld
on Jn ttrls State.

Siroe ttle eapita-l loss carrlorzws at issus r,rere rprt, derivd fror g g,r,ectd

wittl lsest York scrrces, as defined abve, ttey are flrenefce rrt 
"ffrolfe 

on

the rsrresldent rertrrn of the petiticters fc the taxable year 1970

C. Ttlat ttF petLtion of .brge ltdez-t\enate ard !,lartlra lr{endez-FeErate J.s

derd,ed ant ttp lbtice of Deficierqr, dateil ArIy 29, l9Z4 ts sugtafuFd, togetlrer

r{ittl srrtr add.ttisnl inteest as nay be lavlfully crr,llrg.

HI$D: Albany, tib^r York

ocT 0 3 1980


