
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Jose A.  &  Mar ia

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of Lhe

for the Year 7972.

A . P .  M e s t r e

a Def ic iency or a Revision

Refund of

Tax Law

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Jose A. & Maria A.P. Mestre, the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

J o s e  A .  &  M a r i a  A . p .  M e s t r e
86 Rte .  de  F lo r issant
1206,  Geneva,  Swi tzer land

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States PostaI Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner.  , ' - )

Sworn to before me this

1 l t h  d a y  o f  A p r i l ,  1 9 8 0 .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is

is  the  las t

the pet i t ioner herein

known address of the

/
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  11 ,  1980

Jose A.  &  Mar ia  A .P.  Mest re
86 Rte ,  de  F lo r issant
1206, Geneva, Switzer land

Dear  Mr .  &  Mrs .  Mest re :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone #  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet iL ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSE A. and MARIA A.P. MESTRX

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax f,aw for the year
1972.

DECISION

Peti t ioners, Jose A. and Maria A.P. Mestre, 86 Route de Flor issant,  1206

Geneva, Switzer land, f i led a pet i t . ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax law for the year

1972 (Fi le No. 12254).

On October  10 ,  1978,  pe t i t ioners ,  Jose A.  and l la r ia  A .P.  Mest re ,  adv ised

the State Tax Commission, in wri t ing, that they desired to waive a smal l

claims hearing and to submit the case to the State Tax Comnission upon the

ent ire record contained in the f i1e.

ISSUE

Whether petitioners changed their domicile from New York to Switzerland

in  1972.

FINDINGS OF FACT

1-  Pet i , t ioners ,  Jose A.  and Mar ia  A .P.  Mest re ,  t ime ly  f i led  a  New York

State Income Tax Resident Return for 1972 on which they indicated their period

of New York state residence from January 1, 1972 to June 20, 1972.

2. 0n March 31, 1975, the fncome Tax Bureau issued a Not ice of Def ic iency

aga ins t  pe t i t ioners ,  asser t ing  persona l  income tax  o f  $1  1439.65 ,  p lus  in te res t

o f  $86.66  and less  the  overpayment  c la imed o f  g849.75 ,  fo r  a  ne t  o f  $675.56 .

The not ice.was issued on the grounds that pet i t ionerrs domici le did not change

during said yearl  therefore, they were taxable as New York residents on their



- 2 -

total income from all sources to the extent such incorne $/as reportable for

Federal  income tax purposes.

3'  Pet i t ioner Jose A. Mestre accepted the posit ion of general  manager of

Business fnternat ional S.A.,  in Geneva, Switzer land, which is a whol ly-owned

subsidiary of Business Internat ional Corporat ion, 757 Third Avenue, New york,

New York. This posit ion was of an indef ini te durat ion.

4. Pet i t ioners sold their  house in New York for $601000.00 and purchased

a residence in Switzer land for $131r575.00 and maintained no permanent place

of abode in New York State after June 30, Ig72. The pet i t ioners, being foreigners,

were required to pet i t ion the Federal  Department of Just ice and pol ice and

receive a favorable resolut ion of their  pet i t ion before enabl ing them to

purchase real property in Switzer land. The decision of the Federal  Departnent

of Just ice and Pol ice found them domici led in Switzer land from JuIy of 1972.

5'  On July 5, 7972, the pet i t i -oners received a residence permit  f rom the

Geneva Populat ion Off ice, which is extremely di f f icul t  to obtain in Switzer land

except where the partyts intent ion is to l ive there permanentry.

6. The pet i t ioners and their  chi ldren had previously made a foreign

donici le change from Cuba to United States.

7. Pet i t ioners paid Swiss taxes on income.

8. The pet i t ioners are United States ci t izens who entered Switzer land in

7972 on a renewable yearly visa.

CONCLUSIONS OF LAI'

A. That pet i t ioners have establ ished by a preponderance of the evidence

that they changed their  dornici le from New York to Switzer land in Lg7Z.

B. That the pet i t ion of Jose A. and Maria A.P. Mestre is granted and the

Notice of Def ic iency issued March 31, 1975 is cancel led. The Audit  Divis ion

is directed to recompute pet i t ioners'  Lg72 tax l iabi l i ty in accordance with



the provisions of sect ion

resulting overpayment.

DATED: Albany, New York

APR 1 1 1980
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654 of the Tax Law and authorize refund of

STATE TAX COMMISSION
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COMMISSIONER

COMMISSIONER


