
STATB OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

Be rna rd  J . (dec 'd )  &  Mary  C .  Mu l l e r -Th1nn

AFFIDAVIT OF MAIIING
for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

fo r  the  Years  1960 -  1964.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
21s t  day  o f  March ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Bernard J.  (dec'd) & Mary C. Mul ler-Thym, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Bernard  J .  (dec 'd )  &  Mary  C.  Mu l le r -Thym
c/o Anne Jones
Bronx, Ny IO472

and by deposi t ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wra

pet i t ioner .

Sworn to before me th is

21s t  day  o f  March ,  1980 .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NEI,T YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Be rna rd  J . (dec 'd )  &  Mary  C .  Mu l l e r -Thym

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determinati_on or a Refund of

Personal fncome Tax

under Article 22 of the Tax Law

for  the Years 7960 -  1964.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an enployee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

21s t  day  o f  March ,  1980 ,  he  se rved  the  w i th in  no t i ce  o f  Dec i s i on  by  ce r t i f i ed

mail upon Anne Jones the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Ms. Anne Jones
5565 Netherlands Ave.
Bronx, NY 10472

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of
the pet i t ioner herein and that the address set forth on said lJrapper is the last

known address of the representat ive of

Sworn to before me this

21s t  day  o f  March ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a r c h  2 1 ,  1 9 8 0

Bernard  J . (dec 'd )  &  Mary  C.  Mu l le r -Thym
c1o Anne Jones
5555 Netherlands Ave.
Bronx, NY 70472

Dear Ms. Mul ler-Thym:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computati-on of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 Z Z Z 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Anne Jones
5565 Netherlands Ave.
Bronx, NY L0472
Taxing Bureaut s Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Bernard J.  Mul ler-Thym (Deceased)

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax & UBT

under Article 22 &, 23 of the Tax Law

for the Years 7963 - 1967.

and by deposi t ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

2 1 s t  d a y  o f  M a r c h ,  1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the
21s t  day  o f  March ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cerL i f ied
mai l  upon Bernard J.  Mul ler-Thym (Deceased),  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

hrrapper addressed as fol lows:

Bernard J .  Mul ler -Thym (Deceased)
c/o Public Administrator-County of New york
New York,  Ny 10007

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

o f  New York .

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NEITI YORK
STATE TAX COMMISSION

In  the MatLer  of  the pet i t . ion

o f

Bernard J.  Mul ler-Thym (Deceased)

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax & UBT

under Ar t ic le  22 & 23 of  the Tax Law

fo r  t he  Yea rs  1963  -  L967 .

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21st day of March, 1980, he served the within not ice of Decision by cert i f ied
mail upon Anne Jones the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Ms. Anne Jones
5565 Netherlands Ave.
Bronx, NY J-O472

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

forth on said wrapper is the lastthe pet i t ioner  here in and that  the address set

known address of the representat ive of i r i

Sworn to before ne this

2 l s t  day  o f  March ,  1980 .



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

M a r c h  2 1 ,  1 9 8 0

Bernard J.  Mul ler-Thym (Deceased)
c/o PubI ic Administrator-County of New york
309 Surrogates Court  BIdg.
New York, NY 10007

D e a r  S i r s :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resgn ta t i ve
Anne Jones
5565 Netherlands
Bronx, NY 10472
Tax ing  Bureaufs

Ave.

Representat ive



STAIE OF NET{ YORK

STA1E TAX CIN,T{ISSICN

In the l4atter of ttre Petitions

of

BERI{ARD J. },IUI;tER-ffm"1 (DECEASED)
and

MARY C. MULLER-TTMVI

for Redetermination of a Deficienry or for
Refund of Fersonal Inoqre and Ltr:inrcrporatd
Btrsiness Ta<es under Articles 22 arfr 23 of
the Ta< Iarar for the Years 1960 through
1967.

DECISICN

Petitioners, Bernard J. Ifuller-ltryn (deceased) , c/o Prfilic Adninistrator -

@unty of New York, 309 Surrogates Cor:rt Building, New York, Ner,r York 10007, and.

l{ary C. l&rller-Ttr1zm, c/o Anne Jones, 5565 Netherlands Arrenue, Brorx, Ng,,r York

10472, filed petitions for redeternuination of a deficiency or for refi:nd of

personal inqqre and r:ninoorporated br:siness taxes under Articles 22 afi,23 of the

Tax l-aw for the )ears 1960 ttrough 1967 (File Nos. L5267 and 15268).

A forrnal hearing was held before Edward L. Johnson, Ilearing Officer, at ttre

offies of the State Tax Csnnission, T!rc l{rr1d Ttade Center, Narv York, Nenr York,

on Decernber I, L977 at l:15 P.M; Petitioners appeared by tleir daughter, Anne

Jones, as attorney-j-n-fact. The Inccne Tax Bureau appeared b1z Peter Gotty, Esq.

(F"ank Levitt, Esq., of crn-rnsel).

The attorney-in-fact for petitioners requested that ttre case be nrarked

"sutxnitted. "

D:e consideration having beerr given to all ttre fasts j:r the file, t}Ie State

Tax Ccnrnission has rendered its decision.
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ISSUE

!{hettrcr the Incqne Tax Bureau properly asserted a fraud penalty against

petitioners on tlre personal inccne and r:nincor[nrated business ta:<es dr:e and

urpaid according to ta< returns filed i.rn 1969 for tlre years 1960 through L967.

FN'{DINC.S OF FACT

1. Petitioners, Bernard J. ltuller-Ttrlzm and his wife, I{araz C. ltrrller-{Itr1m,

filed joint New York State jncrcne ta< resident returns (l'orm If-201) for the

years 1960 th::ough 1964. Petj-tioner Bernard J. ttulter-Ttrym (ncnv deeased) firec

separate New York State resident returns for 1965, 1966 and L967. Petitioner

Bernard J. l4uller+Itrlzm filed unincorSnrated brrsiness tax returns (Form yf-202)

for each of tlre years 1960 ttrrough 1967. A11 the tax returns r,rere filed in

Septenber of 1969.

2. On Aug.rst 3I, L970, tlre Inocne Ta< Bureau issued a li&rtiae of Deficienqg

against petitioners, Bernard J. Muller-Ttrlzm and NIaq,' C. ltlr:ller-Ttrym, for a total

allegedly due of $18,864.97. An acccrrparrying Statenen't of Audit Clranges detailed

tlte liability as follcn^rs:

Year

1960
196I
1962
1963
1964

TOTAL

P. I .T .

$  824 .00
L,662.00
1 ,709 .00
2 ,729 .00
2,902.00

$9 ,726 .00

Penalty
Sec.685 (e)

$ 412.00
83I.00
854.50

1, 364. 50
1,401.00

$ 4 ,863.00

Penalty
Sec.585 (c)

$ 23.07
46.54
47.85
76.4L
78.46

$  272 .33

Interrest to Aug.lst 3I, L970. ..$ 4,003.64
Total due as of that date. . . . .$18,864.97

3- On Augu.st 3I' 1970, tlre Incone Tar Bureau issued a Notice of Deficienc,y

against petitioner Bernard J. Muller-Itr1zm, asserting a total allegedly dr:e of

$1,783.64. A Statenent of Audit Changes of tlre sane date detailed the deficiencry

as follcnrs:



Interest to lurgust 31, L970. .. . . . . .$ 327.45
Total Dre as of ttrat date. .... 1,783.64

4. Oe August 31, 1970, the Incqre Ta< Bureau issued a Notice of Deficiencry

against petitioner Bernard J. Muller-Ttr1zm, asserting a total allegedly drre of

$8,826.26. A Statenen't of Ar,rdit Ctranges of the sane date eplained tlre ta:<es dr:e

as follcn^rs:

Year

1963
L964

TCIAL

1965
L966
L967

TOTAL

U.B.T .

$333.00
620.00_

$953.00

- 3 -

Penalty
Sec.685 (e)

$166.50
3I0.00

$476.  s0

Penalty
Sec.685 (e)

Penalty
Sec.685 (c)

$  9 .33
L7.36

$26.69

P . I . T . U.B .T .
Penalty
Sec.685 (c)

$ 81 .73
32 .37
26.80

$140.90

$2,130.00  $  789.00  $1 ,459.50
789 .00 367.00 s78.00
600 .00  357 .00  478 .50

$3 ,519 .00  $1 ,513 .00  $2 ,516 .00

Interest to August 31, 1970. .. . .$I,137.36
Tlota1 Due as of that date. .$8,826.26

5. Petitioners tinely fited petitions for redeterrnination of the inacne and

un-incrrrgnrated business ta:<es asserted against them jojntly and individrnlly.

6. Petitioner Ber":rard J. l&rller-Ttrlzm described himself on all his inccne

ta< returns es a consultant. Petitiqrer I'la4r C. I&r11er-Ttrlzm was descrilced as a

houserr,rife on tlre joint returns frcnr 1960 through L964.

7. In 1969 accrerdlrrg to his statenent to taring auttrorities, petitioner

Bernard J. ltuller{h1zm voluntarily sought the aid of attorneys and oertified

public accrruntants tc file all his federal, state and city ta< returns. For a

ntmlcer of years, petitionerrs Bcston attorneys negotiated with Internal Revern:e

Senrice autlrorities, regarding its asserLlon of fraud penalties on Federal tarces
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for:nd to be due. Ttrese attorneys sotrght to have Nsd York State tacing authorities

abate fraud penalties on state ta<es found to be due. Tte attorneys \,rrote to the

Inccne Ta< Bureau that ttre Internal bvenue Seniice had decided not to press

fraud penalties, but no verification of tJrat alleged action appeErrs jrr ttle file.

B. There are no facbs j.:r the file to stpw ttr,at petitionersf faih:re to file

tirrely tlreir State jncrcne ta>( return was done in bad faith, or was an at@rpt to

evade ta:<es, or that they engaged jn irrtentional lrongdoing.

@llclnsrcNs oF LAgf

A. That the personal jncrcnre ta>< and tlre unincorporated hrsjness ta:<es found

to be due by the Inccne Ta< h:reau are presr.ured to be oorect. lltre h:rden of

proof as to ttrese issues is upon petitioner (section 089 (e) of the Tar Lao) .

Petitioners have not contested the findings and have adduaed no proof *lat the

tax deficiencies are not accurate and oonect.

B. Ttrat r:nder section 689 (e) of the Ta< Law ttre tr:rden of proof is on the

I:ccne Ta:< Bureau wkren it asserts fraud on the part of the ta;<payer. The presrption

of tlre oorrectness of tlre deficiencry does not apply. ltrere nmst be a stroring of

actual and jntentional r,vrongdoing. Ttre jntent nmst be the s5ncific purtrnse to

evade a ta< believed to be owing. Ttre l:ccnre Ta< Bureau failed to neet ttlis

burden. I'brt€ns - law of Federal Ilrrccne Taxation Vol. 10 Par. 55.10, Chap. 55

Page 44.

C. That ttre petition of I'lary C. ltuller-Ttrlzm is granted to the e><tent of

cancelling the frar-rd penalty r:nder section 685 (e) of the Ta< Larrr asserted against

her for the years 1960 through L964, arxl that, exoept as so granted, the petition

is denied and the Notie of Deficiencry dated Atrgiust 31, 1970 is sustained.
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D. Itrat t}re petition of Bernard J. Mul1er-1[tr1zm is granted to the ortent of

canelling the penalty rxrder section 685 (e) of tlre Ta< Larnr for ttre years 1960

ttrrough 1967 but that j-n all other respects, ttre petition is denied and the

notj-ces of deficiency dated August 31, 1970 are sustained, togpther wittr suctr

interest as nEry be la\^tfully due.

DAIED: Albany, Nerar York

MAR 2 1 1980


