
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

James & Mary McGee

ATT'IDAVIT OF I{AILING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax law

for  the  Year  1970.

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

13th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon James & Mary McGee,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

James & Mary McGee
40 Vine Rd.
Larchmont, Ny 10538

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

13 th  day  o f  Feb rua ry ,  1980 .

proper ly  addressed wrapper

exclus ive care and custody

of  New York.

addressee is  Lhe pet i t ioner

is  the last  known address

a n a

of the

herein

of  the
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of a Determinat ion or a Refund of

Personal Income & UBT

under Article 22 &. 23 of the Tax traw

for  the  Year  1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

13th day of February, 1980, he served the within not ice of Decision by cert i f ied
mai l  upon Charles J.  Parlatore the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Mr- Charles J.  par latore
474 Westchester Ave.
Port  Chester,  Ny

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative of t

Sworn to before me this

13th day of February, 1980.

e t i t i one r .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 13, 1980

James & Mary McGee
40 Vine Rd.
Larchmont,  NY 10538

Dear  Mr .  &  Mrs .  McGee:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Cornmission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Charles J.  Parlatore
474 Westchester Ave.
Port  Chester,  NY
Taxing Bureau's Representat ive



STAIS OF NEW YORK

STATE TA)( CS4MISSION

In the Matter of the Petition

of

JAIIES IIbGffi And I4AEUT MCGffi

for Redetennination of a Deficienq,z or
for Refund of Personal Incore and
UnincorSnrated Business Til<es under
Articles 22 afi, 23 of tkre Tax Iaw for
the Year 1970.

DECISION

Petitioners, James l4cC;ee and Maqf l,bGee, 40 Vine bad, Iarckrront, Ner,'r York

10538, filed a petition for redetermination of a deficienq,z or for refund of

personal inome and unjloorlnrated. business taxes under Articles 22 ar:d. 23 of

the Ta< Iaw for the year 1970 (File No. 14080).

A srnall claims hearing was held before William Valcarcel, Hearing Officer,

at the offices of tlre State Ta< @nmission, T\ruo tr{crld Tfade Center' Nemr York,

New York, on Decsnber 18, L978 at 9:15 A.M. Petitioners appeared by

C. J. Parlatore, Accountant. The Incorne Tax Bureau appeared by Peter Crotty,

Esq. (F"ank leviLt, Esq., of oor:nsel) .

ISSUES

I. Viltrettrer petitioner Jafies lrlcGeers activities as an insurance salesnarr

constituted the carrying on of an rrnincorgnrated business.

II. ltlhettrer petitioners properly deducted business s<penses, contributions,

and interest expenses.

FINDINGS OF FASI

1. Petitioners, Janes lttrc@e and Mary McC,ee, tirrely filed a joint Nenr York

State Inecrne Tax Resident Return for L970 on which they claimed erployee
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business e>eenses incurred by Janes Mc€ee of $131843.00, contriJrutions of

$350.00 arxl interest $q)enses of $41090.00. An r:nincortrnrated business tax

return was not filed for 1970.

2. on July 30, 1973, tlre Incsre Ta< Bureau issued a \totice of Deficiency

against petitioners, Janres and Mary lvrcee, on vitrich tlte Br:reau disallorircd, in

full' enployee business eq)enses, contriJrutions, and interest oq)enses clained

as a result of petitioners' failure to resSnnd to the Bureau's orrespondence

which requesLed supporting evidence. A secorxl Notice of Oeficienql was issued

on July 30' 1973 against petitioner Janes I4cC€e, on rafiich unj-noo4>orated

business tax was asserted. on his inconre frcm his activities as an insurance

salesnan. Penalty in acoordance wittr section 685(a) (1) ard section 685(a) (2)

of the Tax Law was also inposed.

3. Petitioner Jafies l{c@e was an insurance salesnan wLto represented ttre

Nevv York Life fnsurance @r:parry ("N.Y. Life") dr:ring 1970. He was onpensated

on a c€mrission basis arxl received no reimbursenent for hj-s selling qpenses.

His ccnrnission inoore was srrbject to wittrtrolding r-rder tlre Federal Insurance

Contrjbutions Act (FICA), with an equal arncunt bejng crcntrjlcuted ry N.Y. Life.

4. N.Y. Life provided petitioner Janes l4cC,ee with g:roup life insr.rrance,

a disabiliQz plan and a pension plan. In addition, he was covered under ttre

lVorlsnanrs Conpensation law of Nevy york State.

5. Petitioner Janes McGee worked at a branch office of N.Y. r,ife in Nernr

Rochelle, New York and was provided wittr office facilities, includjng secretarial

and telephone services. lbnrever, he paid for outside secretarial senrices

during 1970 when ttre regular secretarial services were too busy or unavailable

to him.

6. Petitioner Jares l4cC;ee was requjred to retrnrt his sales progress to

the sales nnrlager at thre branch office ard was required to atterd sales neetings,

training classes and ssninars held ry N.y. Life.
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7. Petitioner Janes lvlcCee usr:ally deterrnined his ovn: daily itinerarlz,

but was frequently provided witLr "leads" by N.Y. Life which he was obligated

to pursue.

8. Petitioner Janes IrFCee crcntended that he jncurred 913,843.00 il:I

expenses during 1970 while pr-rrsuing his activitj-es as a saleslnan. @nrnission

inccnne from his sole principal, N.Y. Life, durj-:rg 1970 was $24,230.00.

9. Petitioner Janes l"bGee did not naintain a d:laqz or any ottrer record

of his daily business activities or of his ocpenditr.res. Nr:nrenous photocopies

of cancelled checks were sutnritted, but said checks did not indicate ttre

nature arfr/or purlDse of each o<penditr:re.

10. Petitioners were able to substantiate contributions of $53.00 and

interest exlErlses of $21076.00 as a result of ttre checks ard statqnents wtrich

they sukxnitted.

coNcx,usrcD{s oF r,AI{

A. That sufficient direction and control was e><ercised by ttre Ner^r York

Life Insr:rance Comparry over petitioner Janes lrbGeers activities so as to

create an erployer-enployee relationship; tlrerefore, the cormr:ission incqne he

derived frqn his activities as an enployee was not subject to r:nincortrnrated

business tax in accordance wittr thre nreaning ard intent of section 703 (b) of

tLre Ta< I"aw.

B. That petitioner Janes lrbc€e has failed to satisfy Ltre record lceeping

requirenerrts of TYeasury Regulation I.274-5 ard also has faii-ed to sustain the

burden of proof irrposed by section 689 (e) of ttre Ta>< I-aw jn establishing ttrat

he insunred employee business expenses of $131843.00.

C. Ttlat tlre petition of Janes ltbC;ee is grrarrted to the e>rtent ttrat nc

unincoryorated business tax is due for 1970. Therefore, ttre lbtice of Deficiency

for unincorSnrated busjness tax issued on July 30, 1973 j-s cancelled.



D. That the petition of Janes lvlcCee ard Marff tbGee, with respect to

personal inome tax, is granted to ttre exbent that tkre br.rden of proof was

sustained in est:blishirrg contributions of $53.00 ard jnterest o<penses of

$21076.00. The Audit Division is hereby directed to nodify accordingly ttre

Notice of Deficiencry for personal incone tax issued July 30, L973; ard tlrat,

except as so granted, tlre petition is in all ottrer respects denied.

DATED: Albany, New York STAIE TN( COI"$4ISSION

FEB 1 3 1980

co[4t(IssIoNER


