
STATE OT NBI\/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

George 0 'Keefe  (deceased)

and Anne 0'Keefe AT'FIDAVIT OF MAITING
for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

f o r  t h e  Y e a r  1 9 7 1 .

a Def ic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June, 1980, he served the within not ice of Decision by cert i f ied mai l

upon George 0'Keefe (deceased),  and Anne 0'Keefe, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

r l t rapper addressed as fol lows:

George  OrKee fe  (deceased)
and Anne OtKeefe
686 Hempstead Ave.
W. Hempstead,  Nf  11552

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper
pet i t ioner .

Sworn to before me this

6 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

George 0 tKeefe  (deceased)

and Anne 0'Keefe

for Redetermination of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of Lhe

f o r  t h e  Y e a r  1 9 7 1 .

AFFIDAVIT OF MAIIING

Deficiency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

6th day of June, 1980, he served the within not ice of Decision by cert i f ied mai l
upon Mil ton P. Weiss the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr.  Mi l ton  P.  Weiss
686 Hempstead Ave.
West Hempstead, Ny LLSS2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States PosLal Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said lerapper is the last

known address of the representat ive of the pet i t io

Sworn to before me this

6 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 6,  1980

George 0 'Keefe  (deceased)
and Anne 0'Keefe
686 Hempstead Ave.
W. Hempstead, NY 11552

D e a r  M r s .  O ' K e e f e :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect. ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Mi l ton  P.  h le iss
686 Hempstead Ave.
West Hempstead, NY 11552
Taxing Bureaut s Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the pet i t ions

o f

GEORGE 0'KEEFE (Deceased) and ANNE O'KEEFB
ESTATE OF GEORGB OIKEEFE, ANNE O'KEEFE, DGCUTRIX

for Redeterminat ion of Def ic iencies or for Refund
of Personal Income and Unincorporated Business
Taxes under Art ic les 22 and 23 of the Tax Law
for  the  Year  1971.

DECISION

Pet i t ioners ,  George 0 'Keefe  (deceased)  and Anne 0 'Keefe ,  c /o  Mi l ton  P.

ICe iss ,  686 Hempstead Avenue,  West  Hempstead,  New York  11552,  f i led  pe t i t ions

for redeterminat ions of def ic iencies or for refund of personal income and

unincorporated business taxes under Art ic les 22 and 23 of the Tax Law for the

year  I97  1  (F i le  Nos.  13337 and 13338) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  t { r igh t ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  March  B,  L979,  a t  10 :45  A.M.  Pet i t ioners  appeared by  Mi l ton  P.

I , iTeiss'  CPA. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Samuel Freund,

E s q .  ,  o f  c o u n s e l ) .

ISSIIES

I.  Whether the New York taxable income of pet i t ioners, George O'Keefe

(deceased) and Anne 0'Keefe, was correct ly determined for personal income tax

purposes  fo r  1971.

I I .  Whether the taxable business income of pet i t ioner George O'Keefe

(deceased) was correct ly determined for unincorporated business tax purposes

f o r  1 9 7 1 .

FINDINGS OF FACT

1.  Pet iL ioners ,  George 0 'Keefe  (deceased)  and Anne 0 'Keefe ,  t ime ly  f i led



a New York State personal income

reported business income from a

0 'Keefe  d id  no t  f i l e  a  New york

s a i d  v e a r .

-2 -

tax return for I971. 0n this return pet i t ioners

g a s  s t a t i o n  o f  $ 6 , 4 8 6 . 9 0 .  P e t i t i o n e r  G e o r g e

State Unincorporated Business Tax Return for

2- On November 25, 1974, as the result  of  a f ie ld audit ,  a Statement of

Aud i t  Changes was issued aga ins t  pe t i t ioners ,  George 0 'Keefe  and Anne 0 'Keefe ,

for addit ional personal income t .ax for the year 7977. The Audit  Divis ion

issued a NoLice of Def ic iency on November 25, 1974 for addit ional personal

i n c o m e  t a x  o f  $ 1 3 7 . 5 7 ,  p l u s  i n t e r e s t  o f  $ 2 1 . 5 5 ,  f o r  a  t o t a l  d u e  o f  9 1 5 9 . 1 2 .

3 .  0n  November  25 ,  1914,  a  S ta tement  o f  Aud i t  Changes was issued aga ins t

pet i t ioner George 0'Keefe for unincorporated business tax due for the year

1977. The Audit  Divis ion issued a Not ice of Def ic iency on November 25, 7974

impos ing  un incorpora ted  bus iness  tax  o f  $190.44 ,  p lus  in te res t  o f  $29.83 ,  fo r

a total  due of 5220.27 .

4 -  A  f ie td  examinat ion  o f  pe t i t ioner 's  bus iness  books  and records  produced

no understatement of income or overstatement of expenses. The l iabi l i t ies for

personal income tax and unincorporaLed business tax shown to be due on the

statements of audit  changes and not ices of def ic iency dated November 25, 1974

were det.ermined on an est imaLed understatement of income which was based on an

analysis of the cost of  l iv ing expenses for a family which consisted of husband

a n d  w i f e  a n d  f o u r  c h i l d r e n .  T h e  c h i l d r e n ' s  a g e s  i n  1 9 7 1  w e r e  1 7 ,  7 4 , 1 3  a n d  7 .

This est imated analysis showed the cost of  l iv ing requirements for s ix people

to  be  $9 '400.00  less  the  amount  d rawn f rom the  bus iness  o f  $5 ,200.00 ,  wh ich

crea ted  add i t iona l  cos t  o f  l i v ing  requ i rements  o f  $4r200.00 .  Th is  resu l ted  in

addit ional personal taxable income of $3 r654.00 and addit ional unincorporated

bus iness  taxab le  income o f  $3 ,549.52 .
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5. The Audit  Divis ion contended that the normal cost of  support ing a

family the size of the pet i t . ioner 's and the avai lable evidence of owning a

boat,  membership in a yacht club, pa)rments for music lessons, purchase of a

tel-evision and borrowing money from pet i t ioner 's bank on his signature, r{ 'as

suff ic ient to support  an inference that the pet i t ionerts cost of  l iv ing expenses

were in excess of the est imate submitted by pet i t ioners.

6. The est imated cost of  l iv ing analysis was computed by the Audit

Divis ion in the fol lowing manner:

Food fo r  6  peop le  (9100.00)  per  week
Clothing for 6 people
Automobi le use
fnsurance,  med ica l ,  en ter ta inment ,  e tc .
Cost of l iv ing requirements for 6 people
Avai lable cash drawings from business
Addit ional cost of  l iv ing requirements

No evidence was adduced at the hearing Lo document or explain how the

above amounts were determined.

7. Pet i t ioners cont.ended that the est imated analysis of cost of  l iv ing

expenses  in  the  amount  o f  $9 ,400.00  was overs ta ted .  Pet i t ioners  submi t ted  a

sworn aff idavi t  as to their  expenses for food, clothing, automobi le ( tgS4

Pontiac),  insurance, medical  and entertainment and that the total  expenses, as

computed by  pe t i t ioners ,  d id  no t  exceed the  $5 ,200.00  drawn f rom the  bus iness .

ft was further argued that the expense for nembership in the yacht club was

$93.65 ,  tha t  payment  fo r  mus ica l  lessons  to ta led  $177.50  and tha t  the  te lev is ion

w a s  p u r c h a s e d  f o r  9 1 8 2 . 0 0 .

CONCI,USIONS OF IAI,I

A. That f ie ld audit  substant iated the amounts contained in pet i t ioners'

business books and records as correct s ince there was no f inding of addit ional

income. That there is insuff ic ient evidence to support  any reasonable inference

that pet i t ioners'  cost of  l iv ing expenses exceeded avai lable cash drawings

$5  , 20o .0o
1  , 200  . 00
1  , 000  . 00
2  , 000 .00
9 ,4oo . oo
5 ,2oo .  oo

$4,200 .  oo
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from the business. That the analysis of cost of  l iv ing expenses as est imated

by the Audit  Divis ion is without foundat ion and is arbi trary and capric j-ous.

B.  That  the  pe t i t ions  o f  George O 'Keefe  (deceased)  and Anne OrKeefe  are

granted and the not ices of def ic iency issued Novembex 25, I974 are cancel led.

DATED: Albany, New York STATE TAX COMMISSION

JUN 6 P8O


