
STATE OF NEI.i YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

Raymond L. & Gertrude S. Pfei f fer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Year  1970.

AFFIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Raymond L. & Gertrude S. Pfei f fer,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Raymond L. & Gertrude S. Pfeiffer
330  E lm S t .
New Canaan, CT 06840

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

lTay 23, 1980

Rayrnond l .  & Gertrude S. Pfei f fer
330 E lm St .
New Canaan, CT 06840

D e a r  M r .  &  M r s .  P f e i f f e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nohr exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 6qO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COI-IMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureaut s Representat ive



STATE OF NEI,\,I Y0RK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

RAYM0ND t. PFEIFFER and GERTRUDE S. PFEIFFER

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le
22 o f  the  Tax  Law fo r  the  year  1970.

DECISION

Peti t ioners, Raymond L. Pfei f fer and Gertrude S. Pfei f fer,  330 EIm Street,

New Canaan, Connect icut 06840, f i led a pet i t ion for redelerminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

law for the year 1970 (Fi le No. tO7Z6).

A smal l  c laims hearing was held before AI len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two Llor ld Trade Center,  New York,

New York ,  on  November  27 ,  7979 a t  2 :45  P.M.  Pet i t ioner  Raymond l .  P fe i f fe r

appeared pro se and for his wife.  The Audit  Divis ion appeared by Ralph J.

Vecch io ,  Esq.  (A1. . i za  Schwadron,  Esq. ,  o f  counse l ) .

ISSUE

Whether  income o f  $20,559.82 ,  der ived  by  pe t i t ioner ,  Ra5rmond L .  P fe i f fe r ,

dur ing the year 1970, was a distr ibut ive share from the New York partnership

o f  "Dr .  P fe i f fe r  and Dr .  S tar r " ,  o r  a  cap i ta l  ga in  rea l i zed  on  the  sa le  o f

pe t i t ioner 's  par tnersh ip  in te res t .

F]NDINGS OF FACT

1.  Pet i t ioners ,  Raymond l .  P fe i f fe r  and Ger t rude S.  P fe i f fe r ,  f i l ed  a

joint New York State nonresident income tax return for the year 7970. No

income or deduct ions were reported on said return, but an explanatory let ter

attached thereto stated, in part ,  that " the only money received from a New

York  source  was a  par t ia l  se t t rement  f rom sa le  o f  med ica l  p rac t ice" .
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2. 0n November 20r 1973 the Income Tax Bureau issued a Statement of

Audit  Changes to pet i t ioners, wherein i t  held that pet i t ioner Raymond l .

Pfei f fer was "a member of a partnership doing business in New York State and

received a distr ibut ive share of $20 ,599.82 represent ing taxable income for

1970" .  In  comput ing  pe t i t ioners '  l i ab i l i t y ,  sa id  income was reduced by  an

adjustment of $2'055.98, which represented the maximum al lowable deduct ion for

paynents to a sel f-employed ret i rement plan. Accordingly,  a Not ice of Def ic iency

was issued aga ins t  the  pe t i t ioners  on  January  27r  1975,  asser t ing  persona l

i n c o m e  t a x  o f  $ 7 8 8 . 4 1 ,  p l u s  i n t e r e s t  o f  $ 1 7 8 . 9 4 ,  f o r  a  t o t a l  d u e  o f  $ 9 6 7 . 3 5 .

3. Pet i t ioner Raymond L. Pfei f fer contended that when he ret i red from

the med ica l  par tnersh ip  o f r rDr .  P fe i f fe r  and Dr .  S tar r [  in  the  spr ing  o f  7969,

said partnership was terminated. He claimed that on ret i r ing, he sold his

pat ien ts '  records  to  Dr .  Id i l l i am C.  S tar r  fo r  cons idera t ion  o f  33  percent  o f

the  fees  co l lec ted  f rom serv ices  rendered by  Dr .  S tar r  to  pe t i t ioners 's  pa t ien ts

through December 31, 197I.  As such, he contends that the income at issue is

in the nature of a capital  gain, subject to capital  gains treatment,  rather

than a distr ibut ive share from the partnership.

4. Pet i t ioner test i f ied that there was no wri t ten instrument drawn,

governing the terms of the purported sale.

5. Petitioner contended that his equipmenL was removed from the parLnership

premises on ret i r ing, and that only his pat ients '  records were sold, but this

content ion is contrary to Term "15" of the mosL recent partnership agreement,

dated May 3, 1968, wherein i t  is stated that:

In the event of the terrnination of the partnership and the
cont inuat ion of the pract ice by one of the part ies or by the assignees
of one of the part ies, the records of the partnership including
pat ient records and off ice f inancial  records shal l  become the property
of the party cont inuing the pract ice (or his assignee).
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6. The Balance Sheet of the partnership dated December 31, 1970, and the

Prof i t  and Loss Statement for the year 1970, which were prepared by the partner-

ships regular ly retained cert i f ied publ ic accountant,  t reat the business

ent i ty as a cont inuing partnership. Said statements show fees, expenses, net

prof i t ,  wi thdrawals and a capital  account attr ibutable to pet i t ioner Raymond

t .  P fe i f fe r .  The ne t  p ro f i t  a t t r ibu t .abre  to  the  pe t i t ioner  r4 ras  $20,559.82 ,

the amount at issue herein.

7. No documentat ion was submitted by the pet i t ioner to evidence a sale

o f  h is  par tnersh ip  in te res t .

CONCTUSIONS OF IAW

A. That pet i t ioner has fai led to sustain his burden of proof required

under  sec t ion  689(e)  o f  the  Tax  Law to  show tha t  the  income o f  $201559.82

should properly be character ized and treated as a capital  gain on the sale of

h is  in te res t  in  the  par tnersh ip  o f  "Dr .  P fe i f fe r  and Dr .  S tar r r ' .  Accord ing ly ,

said income is deemed to be pet i t ioner Raymond L. Pfei f fer 's distr ibut ive

share from said partnership for taxable year 1970 as reported on the account ing

staternents of the partnership.

B. That the pet i t ion of Raymond L. Pfei f fer and Gertrude S. Pfei f fer is

denied and the Not ice of Def ic iency dated January 27, 1975 is sustained together

with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York

MAY 2 3 1980
COMMISSION

COMMISSIONER


