
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

For tune R.  Pope

the Pet i t iono f

o f

AT'FIDAVIT OF MAILING

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Article 16 of the Tax Law

fo r  t he  Yea rs  1957  -  1959 .

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon For tune R.  Pope,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing a

t rue copy thereof  in  a securely  sealed postpaid hrrapper addressed as fo l lows:

Fortune R. Pope
136  w .  52nd  S t .
New York, NY

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta l  Serv ice wi th in the State

That deponenL further says that the said

and that  the address set  for th on said wrapper

petJ- t ioner .

Sworn to before me th is

12 th  day  o f  December ,  1980 .

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of New York.

addressee is

is the las!

the pet i t ioner herein

known address of the'7



STATE OF NEI^/ YORK
STATN TAX COMMISSION

In the Matter of the Petit ion

o f

Fortune R. Pope

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  16 of  the Tax Law

for  the Years 1957 -  1959.

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Herber t  U.  Haber the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Herbert M. Haber
135  E .  42nd  S t .
New York, NY

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted St .ates Posta l  Serv ice wi th in the State

That deponent further says that the said

the pet i t ioner  here in and that  the address set

known address of the representative of thg,pet

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the representat ive of

forth on said wrapper is the last

Sworn to before me this

12 th  day  o f  December ,  1980 .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Fortune R. Pope
136  W.  52nd  S t .
New York, NY

Dear t { r .  Pope :

Please take not ice of  the Determinat ion of  the State Tax Comniss ion enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  g lS of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 90 days from the
da te  o f  t h i s  no t i ce .

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TA)( COMMISSION

cc:  Pet i t ioner ts  Representa t ive
Herbert  M. Haber
1 3 5  E .  4 2 n d  S t .
New York, NY
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ions

o f

FORTUNE POPE

for Revision or for Refund of Personal
Income Tax under Art ic le !6 of the Tax
Law for the Years 1957 ,  1958 and 1959.

DETERMINATION

Appl icant,  Fortune Pope, 135 hrest 52nd Street,  New York, New York, f i led

appricat ions pursuant to sect ion 374 of the Tax Law for a refund of $938.43

f o r  1 9 5 7 ,  a  r e f u n d  o t  $ 2 7 0 . 2 7  f o r  1 9 5 8  a n d  a  r e f u n d  o f  $ 4 , 9 8 7 . 4 8  f o r  1 9 5 9 ,

each for personal income tax paid under Art ic le 16 of the Tax Law. Said

appl icat ions were denied and a hearing was dernanded (Fi le No. 01880).

A formal hearing was held before Solomon Sies, Hearing 0ff icer,  at  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  80  Cent re  S t ree t ,  New York ,  New York ,  on

Apri l  1,  7966 and on November 9, 1,967. Appl icant appeared by HerberL M.

Haber ,  Esq. .

ISSI.IE

Whether appl icant can, in effect,  amend his returns Lo exclude fron

income amounts reported as received under "claim of r ight" when such sums have

been repaid or returned to their  r ightful  owner in a year subsequent to the

year in which said income r, i ras reported.

FINDINGS OF FACT

1. In 1955, Anthony Pope and Fortune

obta ined f rom Bu lk  Car r ie rs  Corpora t ion ,  a

York, contracts for the transportat ion of

to the var ious points in the City where the

Pope,  who are  bro thers ,

suppl ier of  sal t  to the

salt  f rom points on the

sa l t  wou ld  be  used fo r

individual ly

City of New

waterfront

snow removal.
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2. The Pope brothers subcontracted the sal t  t ransportat ion contracts to

four newly formed close corporat ions organized by themselves. These corporat ions

w e r e  F . A . P .  C o n t r a c t o r s ,  f n c . ,  F o r n  C o n t r a c t o r s ,  I n c . ,  R o n a  C o n L r a c t o r s ,  f n c .

and Anforth Contractors, Inc. These corporat ions received prof i ts fron the

New York City contracts.  However,  these corporat ions had no equipment of

their  own. They rented equipment from another corporat ion whol ly owned by the

Popes, Empire Sand and Gravel Corp.,  which in turn rented equipment from a

pub l ic ly  owned corpora t ion ,  Co lon ia l  Sand and Stone Co. ,  Inc . ,  o f  wh ich  the

Popes were  o f f i cers  and d i rec to rs .

3 .  In  1957,  the  Popes fo rmed a  ner ,e  corpora t ion ,  Bas ic  Indus t r ies ,  Inc . ,

which was based in Panama and did business outside of the United States. The

business of this corporat ion was to purchase salt  f rom producers and sel l  i t

to  BuIk  Car r ie rs  Corp . ,  the  supp l ie r  fo r  New York  C i ty .

4. The corporat ions owned by the Popes, other than Empire Sand and

Gravel Corp.,  were subsequent ly l iquidated. Each of the Pope brothers received

l iqu ida t ing  d is t r ibu t ions  in  1957,  1958 and 1959.  On these d is t r ibu t ions  each

one repor ted  the  fo l low ing  cap i ta l  ga ins :  In  1957,  F .A.P.  Cont rac tors ,  Inc . ,

$ 1 8 r 3 7 2 . 5 7  a n d  F o r n  c o n t r a c t o r s ,  r n c . ,  $ 1 4 , 2 0 0 . 0 0 ;  i n  1 9 5 8 ,  R o n a  c o n t r a c t o r s ,

I n c . ,  $ 1 6 , 7 8 1 . 0 0 ;  i n  1 9 5 9 ,  A n f o r t h  C o n t r a c t o r s ,  I n c . ,  $ 1 4 , 2 0 8 . 0 8  a n d  B a s i c

f n d u s t r i e s ,  I n c . ,  $ 8 7 , 1 9 5 . 4 6 .  T h e s e  g a i n s  t o t a l e d  $ 1 5 0 , 7 5 7 . 7 1  t o  e a c h  b r o t h e r .

5. In 7960, the Pope brothers and Empire Sand and Gravel Corp. vrere

threatened with I i t igat ion commenced by the stockholders of Colonial  Sand and

Stone Co. ,  Inc . ,  c la iming  a  loss  o f  corpora te  oppor tun i ty  to  Co lon ia l  and

d ivers ion  o f  p ro f i t s  f rom Co lon ia l  by  the  Popes,  who were  i t s  o f f i cers ,  to

interests control led by the Popes. The Popes and Enpire agreed to sett le this

I i t igat ion and did sett le i t  in July 1960 by the payment to Colonial  of

$405,817.04 .  Th is  was composed o f  $48,435.55  pa id  by  Empi re  and represented
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i t s  p ro f iLs  on  the  sa l t  con t rac ts .  The remainder  was pa id  one-ha l f  ($178,690.75)

by each of the Pope brothers. This represented the complete prof i t  on the

sale of the Basic Industr ies'  shares and the computed net prof i ts before taxes

of the four remaining corporat ions. The prof i ts of said remaining corporat ions

were in each case more than the l iquidat ing prof i t  received by the Pope brothers.

6 -  Fortune Pope had f i led t imely tax returns for lg57 ,  1958 and 1959.

In  7957,  he  had repor ted  cap i ta l  ga ins  o f  $30,383.68  and pa id  a  cap i ta l  ga ins

t a x  t h e r e o n  o f  $ 9 3 8 . 4 3 .  I n  1 9 5 8 ,  h e  h a d  r e p o r t e d  c a p i t a l  g a i n s  o f  g 1 4 , 5 9 3 . 5 0 .

He pa id  a  cap i t .a l  ga ins  tax  thereon o f  $270.57 .  In  1959,  he  repor ted  cap i ta l

ga ins  o f  $106,242.04  and pa id  a  cap i ta r  ga ins  tax  thereon o f  $4 ,992.10 .

7. 0n Federal  audit ,  dated December 20, 7962, appl icant was found to

have def ic iencies for 1958 and 1959, and a }arge overpa)rment for 1960. Said

audit  found addit ional income deriv ing pr imari ly f rom dividends for two of the

years in quest ion. That audit  also al lowed a recomputaLion of tax for 1960

under sect ion 1341 of Lhe Internal Revenue Code for the amounts which had been

repaid to Coloniaf.  The result  of  said computat ion was determined by the

I im i ta t ion  o f  IRC 1341(a) (5 ) (B)  re f lec t ing  the  e l im ina t ion  o f  the  d isputed

income in  the  years  in  wh ich  i t  was  rece ived,  1957,  1958 and 1959.

7(a) .For  7957,  the  Federa l  aud i t  e l im ina ted  cap i ta l  ga ins  amount ing  to

$ 3 2 , 5 7 2 . 5 7  ( $ 1 8 , 3 7 2 . 5 7  f r o m  F . A . P .  c o n t r a c t o r s ,  r n c .  a n d  9 1 4 1 2 0 0 . 0 0  f r o m  F o r n

Cont rac tors ,  Inc . ) .  Th is  resu l ted  in  a  $1 ,000.00  deduct ion  aga ins t  o rd inary

income wi th  $1r188.89  be ing  ava i lab le  fo r  car ryover .

7(b).  For 1958, the Federal  audit  el iminated a capital  gain amounting to

$ 1 6 , 7 B 1 . 0 0  f r o m  R o n a  C o n t r a c t o r s ,  I n c .  T h i s  r e s u l t e d  i n  a  $ 1 1 0 0 0 . 0 0  d e d u c t i o n

against ordinary income with a capiLal loss carryover ( including the 1957

c a r r y o v e r )  o f  $ 2  , 3 7 6 . 3 9 ,
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7(c ) .  For  1959,  the  Federa l  aud i t  e l im ina ted  cap i ta l  ga ins  o f  g101,403.54

($87 '795.46  f rom Bas ic  Indus t r ies ,  Inc .  and $74,208.08  f rom Anfor th  Cont rac tors ,

Inc- ) .  Th is  a lso  app l ied  the  fu l l  amount  o f  the  cap i ta l  loss  car ryover  as

computed from 1957 and 1958.

8. 0n March 14, 7963, Fortune Pope f i led with New York State not ices of

change in his Federal  tax for 7957 ,  1958 and 1959. These were purportedly

based on  the  Federa l  aud i t  da ted  December  20 ,  1962.

8 ( a ) .  F o r  1 9 5 7 ,  h e  r e p o r t e d  a  d e c r e a s e  i n  c a p i t a l  g a i n s  o f  $ 3 2 , 5 7 2 . 5 7 .

He requested  a  re fund o f  the  en t i re  $938.43  pa id  w i th  respec t  to  cap i ta l  ga ins

on the  re tu rn  and showed an excess  cap i ta l  loss  o f  $2 ,188.89 .  (App l ican t  had

f i led an amended return for 1957 and later a not ice of Federal  changes dated

March 1959, which had found addit ional div idend income. Neither is at  issue. )

B ( b ) .  F o r  1 9 5 8 ,  h e  r e p o r t e d  a  d e c r e a s e  i n  c a p i t a l  g a i n s  o f  g 1 6 , 7 8 1 . 0 0 .

(Addit ional div idend income for 1958 was noL reported because of the forgiveness

of normal tax in that.  year.)  He claimed a refund of the ent ire $270.27 paid

on cap i ta l  ga ins  w i th  the  re tu rn  and showed an excess  cap i ta l  loss  o f  $2 ,187.50 .

8(c ) .  For  1959,  he  repor ted  ord inary  income add i t ions  (d iv idends)  o f

$6 '000.00  resu l t ing  in  add i t iona l  normal  tax  o f  $600.00 ,  wh ich  has  been assessed

separat.ely and which, in any event,  is not contested. He also reported the

e l im ina t ion  o f  cap i ta l  ga ins  o f  $1011403.54  and c la imed cap i ta l  loss  car ryovers

f rom 1957 and 1958 o f  $2 ,188.89  and $2 ,187.50 .  He thus  computed a  re fund

at t r ibu tab le  to  cap i ta l  ga ins  o f  94 ,997.48 .

cONctusIoNS 0F tAI4'

A. That the deduct ions

New York personal income tax,

an annual account ing period

or exclusions here claimed must be denied. The

l ike the Federal  income tax, assumes and prescr ibes

so that the computat ion of income of one year is
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not affected by the

590 .

events o f a subsequen t  yea r .  See  U .S .  v .  Lew is ,  340  U .S .

B . That the denial  of  the refund claims here under review was proper.

DATED: Albany, New York STATE TAX COMMISSION

0Ec 1 2 Pgo



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  12 ,  1980

Fortune R. Pope
136 W.  52nd St .
New York, NY

Dear  Mr .  Pope:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 375 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 90 days from the
date  o f  th is  no t ice .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518)  457-6240

Very truly yours,

STATE TAX COMUISSION

PetiLioner '  s Representat ive
Herbert  M. Haber
1 3 5  E .  4 2 n d  S t .
New York, NY
Taxing Bureaut s Representat ive



oEc'aas

z

.!d

F
qJ
z

P
IA

N
.$

fYl

ro
co
F{

Sl

$

+,
t{

$r

,l

xgf-N
i.El:;
}H;iHa



STATE OF NE\,{ YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ions

o f

FORTUNE POPE

for Revisi-on or for Refund of Personal
Income Tax under Art ic le 16 of the Tax
L a w  f o r  t h e  Y e a r s  1 9 5 7 ,  1 9 5 8  a n d  1 9 5 9 .

DETERMINATION

Appl ican t . ,  For tune Pope,  136 West  52nd St ree t ,  New York ,  New York ,  f i l ed

app l ica t ions  pursuant  to  sec t ion  374 o f  the  Tax  Law fo r  a  re fund o f  $938.43

f o r  1 9 5 7 ,  a  r e f u n d  o f  $ 2 7 0 . 2 7  f o r  1 9 5 8  a n d  a  r e f u n d  o f  $ 4  , 9 8 7  . 4 8  f o r  1 9 5 9 ,

each fo r  persona l  income tax  pa id  under  Ar t i c le  76  o f  the  Tax  Law.  Sa id

app l ica t ions  were  den ied  and a  hear ing  was demanded (F i le  No.  01880) .

A  fo rmal  hear ing  was he ld  be fore  So lomon S ies ,  Hear ing  Of f i cer ,  a t  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  80  Cent re  S t ree t ,  New York ,  New York ,  on

Apr i l  1 ,  1966 and on  November  9 ,  7967.  App l ican t  appeared by  Herber t  M.

H a b e r ,  E s q .

ISSTIE

Whether appl icant can, in effect,  amend his returns to exclude from

income amounts reported as received under "claim of r ight" when such sums have

been repaid or returned to their  r ightful  owner in a year subsequent to the

year in which said income was reported.

FINDINGS OF FACT

1. In 1955, Anthony Pope and Fortune

obta ined f rom Bu lk  Car r ie rs  Corpora t ion ,  a

York, contracts for the transportat ion of

to the var ious points in the City where the

Pope,  who are  bro thers ,

supp l ie r  o f  sa l t  to  the

salt  f rom points on the

sa l t  wou ld  be  used fo r

individual ly

City of New

waterfront

snow removal



2.  The Pope bro thers  subcont rac ted  the  saLt  t ranspor ta t ion  cont rac ts  to

four newly formed close corporat ions organized by themselves. These corporat ions

w e r e  F . A . P .  C o n t r a c t o r s ,  I n c . ,  F o r n  C o n t r a c t o r s ,  I n c . ,  R o n a  C o n t r a c t o r s ,  I n c .

and Anfor th  Cont rac tors ,  Inc .  These corpora t ions  rece ived pro f i t s  f rom the

New York City contracts.  However,  these corporat ions had no equipment of

Lheir own. They rented equipment from another corporation wholly owned by the

Popes, Empire Sand and Gravel Corp.,  which in turn rented equipment from a

pub l ic ly  owned corpora t ion ,  Co lon ia l  Sand and Stone Co. ,  Inc . ,  o f  wh ich  the

Popes were  o f f i cers  and d i rec to rs .

3 .  In  1957 '  the  Popes fo rmed a  new corpora t ion ,  Bas ic  Indus t r ies ,  Inc . ,

which was based in Panama and did business outside of the United States. The

business of this corporat ion was to purchase salt  f ron producers and sel l  i t

to  BuIk  Car r ie rs  Corp . ,  the  supp l ie r  fo r  New York  C i ty .

4. The corporat ions owned by the Popes, other than Empire Sand and

GraveL Corp.,  were subsequent ly l iquidated. Each of the Pope brothers received

l iqu ida t ing  d is t r ibu t ions  in  1957,  1958 and 1959.  0n  these d is t r ibu t ions  each

o n e  r e p o r t e d  t h e  f o l l o w i n g  c a p i t a l  g a i n s :  I n  1 9 5 7 ,  F . A . P .  C o n t r a c t o r s ,  I n c . ,

$ 1 8 , 3 7 2 . 5 7  a n d  F o r n  c o n L r a c t o r s ,  r n c . ,  $ 1 4 , 2 0 0 . 0 0 ;  i n  1 9 5 8 ,  R o n a  c o n t r a c t o r s ,

I n c . ,  $ 1 6 , 7 8 1 . 0 0 ;  i n  1 9 5 9 ,  A n f o r t h  C o n t r a c t o r s ,  I n c . ,  $ 1 4 , 2 0 8 . 0 8  a n d  B a s i c

I n d u s t r i e s ,  I n c . ,  $ 8 7 , 1 9 5 . 4 6 .  T h e s e  g a i n s  t o t a l e d  $ 1 5 0 , 7 5 7 . 1 1  t o  e a c h  b r o t h e r .

5. In 1960, the Pope brothers and Empire Sand and Gravel Corp. were

threat.ened with l i t igat ion commenced by the stockholders of Colonial  Sand and

Stone Co.  ,  Inc .  ,  c la iming  a  loss  o f  corpora te  oppor tun i ty  to  Co lon ia l  and

d ivers ion  o f  p ro f i t s  f rom Co lon ia l  by  the  Popes,  who were  i t s  o f f i cers ,  to

interests control led by the Popes. The Popes and Empire agreed to sett le this

l i t igat ion and did sett le i t  in JuIy 1960 by the payment to Colonial  of

$405 '  8n  .A4.  Th is  was composed o f  $48 ,435.55  pa id  by  Empi re  and represented
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i t s  p r o f i t s  o n  t h e  s a l t  c o n t r a c t s .  T h e  r e m a i n d e r  w a s  p a i d  o n e - h a l f  ( $ 1 7 8 , 6 9 0 . 7 5 )

by each of the Pope brothers. This represented the complete prof i t  on the

sa le  o f  the  Bas ic  fndus t r ies '  shares  and the  computed ne t  p ro f i t s  be fore  taxes

of the four remainrng corporat ions. The prof i ts of said remaining corporat ions

were in each case more than the l iquidat. ing prof i t .  .  received by the Pope brothers.

6- Fortune Pope had f i led t imely tax returns for 1957, 1958 and 1959.

In  1951 '  he  had repor ted  cap i ta l  ga ins  o f  $30,383.68  and pa id  a  cap i ta l  ga ins

L a x  t h e r e o n  o f  $ 9 3 8 . 4 3 .  I n  1 9 5 8 ,  h e  h a d  r e p o r t e d  c a p i t a l  g a i n s  o f  $ 1 4 , 5 9 3 . 5 0 .

He pa id  a  cap i ta l  ga ins  tax  thereon o f  $270.57  .  In  1959,  he  repor ted  cap i ta l

g a i n s  o f  $ 1 0 6 , 2 4 2 . 0 4  a n d  p a i d  a  c a p i t a l  g a i n s  r a x  t h e r e o n  o f  g 4 , g g z . r 0 .

7 .  0n  Federa l  aud i t ,  da ted  December  20 ,  1962,  app l i can t  was  found to

have def ic iencies for 1958 and 1959, and a large overpalrment for 1960. Said

audit  found addit . ional income deriv ing pr imari ly f rom dividends for two of the

years in quest ion. That audit  also al lowed a recomputat ion of tax fox 1950

under sect ion 1341 of the Internal Revenue Code for the amounts which had been

repaid to Colonial .  The result  of  said computat ion was determined by the

l im i ra r ion  o f  IRC 1341(a) (5 ) (B)  re f lec t ing  rhe  e l im ina t ion  o f  rhe  d isputed

income in  the  years  in  wh ich  i t  was  rece ived,  r9s7 ,  1958 and 1959.

7(a) .  For  1957,  t .he  Federa l  aud i t  e l im ina ted  cap i ta l  ga ins  anount ing  to

$ 3 2 , 5 7 2 . 5 7  ( $ 1 8 ' 3 7 2 . 5 7  f r o m  F . A . P .  C o n t r a c t o r s ,  f n c .  a n d  g L 4 r 2 O A . 0 0  f r o m  F o r n

C o n t r a c t o r s ,  I n c . ) .  T h i s  r e s u l t e d  i n  a  $ 1 , 0 0 0 . 0 0  d e d u c t i o n  a g a i n s t  o r d i n a r y

income wi th  $1r188.89  be ing  ava i lab le  fo r  car ryover .

7 (b) .  For  1958,  the  Federa l  aud i t  e l im ina ted  a  cap i ta l  ga in  amount ing  to

$ 1 6 ' 7 8 1 . 0 0  f r o m  R o n a  C o n t r a c t o r s ,  f n c .  T h i s  r e s u l t e d  i n  a  $ 1 , 0 0 0 . 0 0  d e d u c t i o n

against ordinary income with a capit .al  loss carryover ( including the 1957

c a r r y o v e r )  o f  9 2 , 3 7 6 . 3 9 .



7 ( c ) .  F o r  1 9 5 9 ,  t h e  F e d e r a l  a u d i t  e l i r n i n a t e d  c a p i t a l  g a i n s  o f  $ 1 0 1 , 4 0 3 . 5 4

( $ 8 7 ' 7 9 5 . 4 6  f r o m  B a s i c  I n d u s t r i e s ,  I n c .  a n d  g 1 4 , 2 0 8 . 0 8  f r o m  A n f o r t h  C o n t r a c t o r s ,

Inc . ) .  Th is  a lso  app l ied  the  fu l l  amount  o f  the  cap i ta l  loss  car ryover  as

computed from 1957 and 1958.

8 .  0n  March  14 ,  1963,  For tune Pope f i led  w i th  New York  S ta te  no t ices  o f

change in his Federal  tax for 1957 ,  1958 and 1959. These vrere purportedly

based on the Federal  audit  dated Decenber 20, 7952.

B ( a ) .  F o r  1 9 5 7 ,  h e  r e p o r t e d  a  d e c r e a s e  i n  c a p i t a l  g a i n s  o f  $ 3 2 1 5 7 2 . 5 7 .

He request .ed  a  re fund o f  the  en t i re  $938.43  pa id  w i th  respec t  to  cap i ta l  ga ins

on the  re tu rn  and showed an excess  cap i ta l  loss  o f  $2r188.89 .  (App l icao t  had

f i led an amended return for 1957 and later a not ice of Federal  changes dated

March  1959 '  wh ich  had found add i t iona l  d iv idend income.  Ne i ther  i s  a t  i ssue. )

8 ( b ) .  F o r  1 9 5 8 ,  h e  r e p o r t e d  a  d e c r e a s e  i n  c a p i t a l  g a i n s  o f  $ 1 6 , 7 8 1 . 0 0 .

(Addit ional div idend income for 1958 was not reported because of the forgiveness

of  normal  Lax  in  tha t  year . )  He c la imed a  re fund o f  the  en t i re  $270.27  pa id

on cap i ta l  ga ins  w i th  the  re tu rn  and showed an excess  cap i ta l  loss  o f  $2 ,187.50 .

8(c ) .  For  1959,  he  repor ted  ord inary  income add i t ions  (d iv idends)  o f

$6 '000.00  resu l t ing  in  add i t iona l  normal  tax  o f  9600.00 ,  wh ich  has  been assessed

separately and which, in any event,  is not contested. He also reported the

e l im ina t ion  o f  cap i ta l  ga ins  o f  $101,403.54  and c la imed cap i ta l  loss  car ryovers

f rom 7957 and 1958 o f  $2 ,188.89  and 92 ,187.50 .  He rhus  compured a  re fund

at t r ibu tab le  to  cap i ta l  ga ins  o f  g4  ,987 .48 .

CONCTUSIONS OF tAW

A. That the deduct ions

New York personal income tax,

an annual account ing period

or exclusions here claimed must be denied. The

I ike the Federal  income tax, assumes and prescr ibes

so that the computat ion of income of one year is



not  a f fec ted

5 9 0 .

DATED: Albany, New York

-5 -

bv the events o f  a  s u b s e q u e n t  y e a r .  S e e  U . S .  v .  L e w i s ,  3 4 0  U . S .

B. That the denial  of  the refund claims here under review was

STATE TAX COMMISSION

proper .

BEc t 2 $80

ISSIONER


