
STATE OF NEI,rr YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Reuben & Georgiana Porton

AFFIDAVIT OF MAITING

for Redeterminat ion

of a Determinat i-on

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  1972.

of a Def ic i-ency or a Revision

or a Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of JuIy,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Reuben & Georgiana Porton, the pet i t ioner in the within proceeding, by

enclosing a t . rue copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Reuben & Georgiana porton
345 Eighth Ave.
New York, NY 10001

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That. deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn t .o before me this

l8 th  day  o f  Ju Iy ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t . ioner herein

is the last known address of the
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Reuben & Georgiana Porton

AFFIDAVIT OF MAIIING
for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the Year 1972.

of a Def ic iency or a Revision

or a Refund of

the Tax Law

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of JuIy,  1980, he served the within not ice of Decision by cert . i f ied

mail upon Evelyn J. Lehman the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Ms. Evelyn J.  Lehman
Gifford, Woody, Carter & Hays
14  Wa l l  S t .
New York,  NY 10005

and by deposit. ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United Stat.es Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of
Lhe pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

l8 th  day  o f  Ju ly ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  18,  1980

Reuben & Georgiana Porton
345 Eighth Ave.
New York, NY 10001

Dear  Mr .  &  Mrs .  Por ton :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 0gO of the Tax Lawr atry proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules. and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the comput.ation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Evelyn J. Lehman
Gifford, Woody, Carter & Hays
1 4  W a I l  S t .
New York, NY 10005
Taxing Bureau' s Representat ive



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion

o f

REUBEN PORTON and GBORGIANA PORTON

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Personal fncome Tax under
Art ic le 22 of the Tax Law for the year
r972 .

DECISION

Peti t ioners, Reuben Porton and Georgiana Porton, 345 Eighth Avenue, New

York ,  New York  10001,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of personal income tax under Art ic le 22 of the Tax law for the vear

1 9 7 2  ( F i l e  N o .  1 9 9 5 3 ) .

A formal hearing was scheduled before Jul ius E. Braun, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  February  16 ,  7979 a t  10 :30  A.M.  on  sa id  da te ,  pe t i t ioners r

representa t ive ,  G i f fo rd ,  Woody,  Pa lmer  &  ser les ,  Esqs . ,  (Eve lyn  J .  Lehman,

Esq. ,  o f  counse l )  adv ised the  Sta te  Tax  Commiss ion ,  in  wr i t ing ,  tha t  the  pe t i -

t ioners waived a formal hearing and submitted the case to the State Tax Commission

on the ent ire record in the f i le.  The State Tax Comnission renders the fol lowing

d e c i s  i o n .

ISSUES

I. Whether pet i t ioners'  amended tax return, wherein they sought a refund

by report ing a lump-sum payment of an employee prof i t -sharing and pension plan

as  a  long- te rm ga in ,  was  cor rec t .

I I .  Whether the Tax Commission is bound by changes in pet i t ioners'  Federal

income tax return.
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FINDINGS OF FACT

1. The pet i t ioners t inely f i led Federal ,  SLate and New York City returns

fot 7972 as marr ied persons f i l ing joint ly.  0n the returns pet i t ioners reported

as ordinary income the entire amount of a lump-sum distribution paid, in 1972

to Reuben Porton from a qual i f ied employee pension and prof iL-sharing plan in

the  amount  o f  960,608.48 .

2. Subsequent ly,  pet i t ioners f i ted amended Federal ,  State and City

returns for 7972. The amended returns reported as a capital  gain the amount

of the lump-sum distr ibut ion represent ing employer contr ibut ions to the plan

dur ing  pens ion  p lan  years  beg inn ing  be fore  7969.  As  a  resu l t  o f  th is ,  pe t i -

t ioners'  taxable income amounted to $26 ,437 .45 less than was reported or iginal ly

by pet i t ioners. Pet i t ioners received the refund for Federal  income taxes paid

for 7972 as shown on the amended return. In addit ion, pet i t ioners were paid a

refund for 7972 from the New York City tax authori t ies.

3. 0n January 10, 1974, the State fncome Tax Bureau advised pet i t ioners

that their  c laim for refund in the amount of $3,25I.81 was denied on the

grounds that for an employee to receive capital  gain Lreatment on a lump-sum

distr ibut ion i t  must be distr ibuted on account of death or other separat ion

from service. As the distr ibut ion was made due to the l iquidat ion of the

p lan ,  wh i le  pe t i t ioner  cont inued to  work  fo r  the  f i rm,  the  $601608.48  was no t

el igible for capital  gain Lreatment,  Lherefore, the claim for refund was

d isa l lowed.

4 .  0n  December  13 ,  1976,  pe t i t ioners  f i led  a  Pet i t ion  fo r  Redeterminat ion

of Def ic iency or for Refund of Tax. The pet. i t ion was received on December 20,

1 9 7 6 .
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5. The Internal Revenue Service conducted an audit  of  pet i t ioners'

amended 1972 U.S. Individual fncome Tax Return. The issues raised on the

audit  of  said return were adjusted in an agreement made with the Appel late

Division of the Internal Revenue Service. Said adjustments did not relate to

the payment from the prof i t -sharing and pension plan.

6- In answer to an inquiry from Lhe State Income Tax Bureau, pet i t ioner

Reuben Porton stated that the pension was no longer warranted or neededl

therefore, he agreed to the request to terminate the plans. He cont inued to

work for this f i rm.

CONCLUSIONS OF I,AW

A.  That  dur ing  the  year  a t  i ssue,  sec t ion  403(a) (2 )  A( i i i )  o f  the  In te rna l

Revenue Code permit ted capital  gains treatment of a lump-sum distr ibut ion of

an exempt trust i f ,  " the tot .al  amounts payable by reason of an employee's death

or separat ion from the service, or by reason of the death of an employee after

the employee's separat ion from the service, are paid to the payee within one

taxable year of the payee". The payment at issue here, however,  does not fal l

wi thin the scope of this sect ion.

B.  That  sec t ion  697 (b )  o f  the  Tax  Law prov ides :

"The Tax Commission for the purpose of ascertaining the correctness
of any return, or for the purpose of rnaking an est imate of taxable
income of any person, shal l  have power to examine or to cause to
have examined, by any agent or representat ive designated by i t  for
that purpose, any books, papers, records or memoranda bearing upon
matters required to be included in the return, and may require the
attendance of the person rendering the return or any off icer or
employee of such person, or the attendance of any other person
having knowledge in the premises, and may take test imony and require
proof mater ial  for i ts information, with power to administer oaths
to  such person or  persons . t t

C. That the Tax Commission is not required to accept as correct any

(Federal) change in taxable income but may conduct an independent audit or

inves t iga t ion .  (20  NYCRR 153.4) .
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Reuben Porton and Georgiana Porton, f i ledD. That the

December  20 ,  7976,

DATED: Albany, New

JUL 1g'1980

pet i t ion  o f

i s  den ied .

York STATE TAX COMMISSION


