
STATE OF NIW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert M. & Barbra A. Regazzi

AFFIDAVIT OF MAITING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  1972.

o f  a  Def ic iency  or  a

or a Refund of

the Tax Law

Revi-sion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1lth day of January, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Robert  M. & Barbra A. Regazzi,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vtrapper addressed as fol lows:

Robert M. & Barbra A. Regazzi
952 Plymouth St.
Pel-ham Manor, NY 10803

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that.  the address set forth on said

pet i t ioner .

Sworn to before me this

11 th  day  o f  January ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Robert M. & Barbra A. Regazzi

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Year 1972.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1lth day of January, 1980, he served the within not ice of Decision by cert i f ied

mail upon Anthony Rella the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Anthony Rell_a
180 Mclean Ave.
Yonkers,  NY 10705

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

forth on said wrapper is the lastthe pet i t ioner herein and that the address set

known address of the representat ive of the 10ner .

Sworn to before me this

1 l th  day  o f  January ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 11,  1980

Robert M. & Barbra A. Regazzi
952 Plymouth St.
Pelham Manor, NY 10803

Dear Mr. & Mrs. Regazz|:

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 69A of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ' ic le 78 of the Civi l  Pract ice Laws and Rules, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerninS the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Anthony ReIIa
180 Mclean Ave.
Yonkers, NY 10705
Taxing Bureau' s Representat ive



STAf,E OF NEW YORK

S"IAIE TAX CCI4MISSICh]

In the Matter of tte Petition

of

ROBERI M. REGAZZI and BARBARA A. REGAZZI

for RedetennirlErtion of a Deficiency or for
Refi:nd of Persorral Incqre Tax under Article
22 of the Ta< Larrr for the Year L972.

DECISION

Petitioners, Robert M. Fegazzi and Bardcara A. RegazzL, 952 Pllznouttr Street,

Pelham Manor, Ner^r York, filed a petition for redetermination of a deficienqg or

for refi:nd of personal inccne tax under Article 22 of ttre Ta< La^r for the year

L972 (Fi1e No. 17123).

A fonnal hearing was held before Solcnnn Sies, Hearing Officer, at ttre

offices of the Stat€ Tax Cqnnission, I\alo lbrld Trade Center, Neur York, Nevtr York,

on Janua:12 18, 1978 at 10:45 A.M. Petitioners atrpeared bryz Anttrony Rella, Esq.

The Incqre Tax Bureau appeared by Peter Crotty, Esq. (Inring Atkins, Esq., of

counsel).

ISSTJE

I. Vihetter petitioner Robert M. Regazzi aoguired a beneficial in@rest in

shares of stock which he agreed to purctrase, pursuant to the restristed stock

optj-on plan for engrloyees of Ctresebrough-Pond's, Inc.

II. I'ihether tlre risk of forfeiture regarding the 1971 stocJ< option plan was

rernrned in 1972.

fII. Ifrretlrer a taxable event, occr.rn:ed in L972 wittr respect to the 1971 stock

option plan, so that taxable inocne was realized for that year.

IV. V*rether petitj-oner Robert M. Regazzi realized taxable ccng:ensation in

L972 wit}t res.pect to tlre 1967 stock option plan.
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V. Whether ttre taxable ccnpersatj-on regarding fte 1967 stpcl< option plan is

an ailpunt equal to ttre difference bet$Jeen the option price and the narket rralue

at tkre tirre petitioner Robert M. Regazzi acquired an r.mrestricted right to reoeive

the stocJ<.

F]NDINC.S OF FAST

1. Petitioners, Roberb, M. Regazzi and Barbara A. Rqazzi, filed a Resident

Nenr York State Inere Ta< Return, to whlch was attached a W-2 (Wage and Tar

Statenent - L972) from Ctresebrcugh-Pondrs, Inc. in ttre nane of petitj-oner Roberb M.

RegazzL. Ttre W-2 shornred that wages of $321056.59 and other aorpensation of

$171563.31 r,vere paid. Petj-tioner Robert M. Regazzi attackred a statenent to said

return in wtrictr he alleged that ttre $171563.31 did not onstitute taxable jnccne.

2. O1 October 27, L975, tlre Inccne Toc Bureau issued a Statenen't of Audit

Changes against petitioners, including (as an adjustnent to inore) the $171563.31

and other nrcdifications, p}:s minirrun ta< on itens of tar preference. Aceordingly,

a Notice of Deficienqf was issued on October 27, L975, against peUiUioners for

$3,644.19, plus interest of $692.55, for a total of $41336.84. Petitioners paid

$41600.03 wittr respect to said Notj-ce of Deficiency and tinely filed a Clajm for

Refund.

3. Prior +n 1967, petj-tioner Roberb M. Regazzi was enployed tryr Chesebrough-

Pond's, Inc. (herejnafter referred. to as "The Ccnpany"). I{e was enployed bD/ The

Ccnpanlz frorn 1967 tlurcugh L972.

4. Pursuant to a stock pr:rctrasing plan for offioers and adninistrative

enployees of Ttre Corparry (in existence in 1967), petitioner R&ert M. Regazzi

sr:lcscrjlced in L967 to ttre pr:rctrase of 255 shares of stocl< at an anrruot equal to

14 tj-nes The Corpanyrs average earrrjJrgs dr-rring ttre preeding five years, as strovm

in the annual retrrcrbs to the stocJctrolders. The plan provided, in part, that:
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"...aII sales of strares under ttre Plan shall be rnade r-pon the oorrdition
that' ttte pr:rchaser sha1l cortinue in the orrrership of luctr shares and
not seIl, pledge or transfer any interest therein for a period of 5
years after ttre date of acoeptanoe of ttre purctrase agree;e"t b1r the
Corpany. "

The shares of stocJ< were held in escrcr,'r by a bark for tlre beneift of petitloner

Robert M. Regazzi.

5. In 1971 petitioner Robert M. Regazzi sulcscribed to tlre pr:rctrase of 26e

shares of ltre Ccnparry, pursr:ant to a stod< purcfnse plan nore fully set forth in

Finding of Fact "4", supra. rhe prrrchase prioe of said shares annr:nted to

$5,512.00- Ttre shares of stocJ< were held in escrcw by a bank for ttre benefit of

petj-tioner Roberb M. Regazzi, vtro could not se1l, pledge or transfer sanE for a

period of five years frcnr the date of issue.

6, On }4ay L2, L972, Tfie Ccnpanlz notified petitioner Rcbert Nt. Rqazzi that

on May 7 ' 1972, the 260 shares wtriclr he agn:eed to pr:rctrase r:nder the 197I plan

ltere no longer sr:bjecb to forfeitr:re. Based on The Ccnparryrs interpretatj-on of

Section 83 of ttre Internal Revenr:e Code (as arended in 1969), a taxable erzent had

occured. Ttre annr:nt to be jnclrded es "ottrer oarpensation" trraid Ln Lg72 on Form

w-2 would be SlIr77B.00 (ttre e><oess of ttre average daily nrarket price on I"Iay 5,

1972' which was the last business day prior to r4ay T, Lg72) cnrer tlre pr:rctrase

price of $2t.20 per share. Ttre nean average of ttre rnarket quotation for said

stock on lday 5 | 1972, was 66 L/2.

7- The Conparry also included on petitioner's W-2 other conpensation paid in

1972, in addition to ttre $11,778.00 rncre fu1ly set forttr in Finding of Faet ,'6",

supra' Plus $5,785.31 (ttre differene beb^ieen the ost and rnarket value at the

date ttre stocl< was issued), for a total of $17,563.3I. on ttreir 1972 Federal

return, petitioners deducted ttte $171738.00 qr ttre gtor:nds that said anu.rrt was

not taxable in L972. They also deducted ttris anrxnt on ttreir Net^r york state
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retrun. Ttrey aSpended a Stateren't to ttreir Federal return to tlre effect that

they intended to include the $IIr778.00 in the tar return they lould file for

L976.

B. Section 83(a) of the Internal Revenue Code provides, in palt, that:

"If , iJr q)nnection with the perfornrance of senrices propertlr is
transfen:ed to arry person ottrer than tlte person for ra*icm suctr
senrices a::e perforned, the o<cess of

(1) ttre fair market va}.rc of suctr property (deterndned
wittrout regard to any restriction other than a restristion
by vfrrictr its terms will nerrer lapse) at the first tine the
rights of tlre person having ttte beneficial jnterest in
such properQz are transferable or arre not subject to a
substantial risk of forfeiture, w?rictrever occars earlJ-er,
over

(2) ttre annunt (if arry) paid for suctr properQr shal1 be
included in the gross inocne of the trErson having ttre
beneficial interest, in suctr prcperty a:re transferable or
are not subject to a substantial risk of forfeiture,
vrtriclrever is applicable. . . u

coNcrusrcNs oF rAtv

A. llhat under the restricted stock plans of lhe Ccnpany for L967 and 1971,

petj-Lioner Roberb, M. Regazzi has a beneficial interest in ttre shares of stock

hftrich he agreed to purchase Snrrsr-lant to said plans.

B. llhat regarding the I97l stock opUion plan of Ttre Ccnparry, the risk of

forfeitrrre is rsnoved wit'}.in one year frcm the date of purctrase of the shares if

the enployee is still erployed by The Ccnparry, being applicable to stocJ< option

plans after April 30, 1969.

C. Ihat the risk of forfeitune wittr respect to ttre strares of stock purdased

by Sntitioner Robert. M. Regazzi urder ttre 197f stocJ< cpticn plan of Ttre Conparry

was rencnred on l"tray 7 , 1972. Section 83 (a) of the Internal Revenue Code requires

a tn>cpayer to jnclude in grross inccne the er<cess of ttre stocl<'s fair rnarket val:e

over the stockrs cost as soon as the ta:payerrs j-nterest is no longer subject to

a sulcstantial risk of forfeiture. See SAI{OL v. Ccnunissioner of Internal Revenue Solrioe,

574 F 2d.694 (f978) cert. der[ed.
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D. Ihat taxable incrcne wittr respecE to petitioner Robert M. Regazzi's

purchase of shares r:nder the l97f stocl< option plan was realized in L972 to tlre

extent of ttte difference bebrleen the pr:rctrase price and ttre rnarket value on

I,Iay 7, L9'72, in accordance wittr the intent and neaning of Section 83 of tlre

Internal Revenue Code.

E. fhat with respect to ttle 1967 option p1an, petitioner Rcbert M. Regazzi

aoquired an unrestricted right to receive ttre shares of stock tlrereunder in L972.

F. Ihat regarding the 1967 option, petitioner Robert M. Rqazzi realized

taxable ccnpensation in an anount eqrnl to the difference betr^Jeen the q>tion

prire and ttre rnarket value at the tire he aoquired the unrestricted right to

receive said stocl<, in accordance with the intent and neaning of Sections 421,

422 and 423 of ttre Internal Revenr:e Code. \

G. Tfiat ttrc petition and clairn for refirnd of Rdcert M. Rqazzi and Bardcara A.

Regazzi is hereby denied.

DATED: Albany, Nevr York

JAN 1 1 1980


