
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Samuel & Leah Rest ler

AT'FIDAVIT OF MAILING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for  the  Year  1971.

Defic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

1 l th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Samue1 & Leah Rest ler,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Samuel_ & Leah Rest ler
5530 N.  Ocean B l_vd .
Delray Beach, FL 33444

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Posta1 Service within the State

ThaL deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

1 1 t h  d a y  o f  A p r i l ,  1 9 8 0 .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the las! known address of the
.a
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STATE OF NEI,J YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

SamueI & Leah Rest ler

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1971.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l1 th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Stanley K. Gaines the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

I4trapper addressed as fol lows:

Mr.  Stanley K.  Gaines
225  W.  34 th  S t .
New York,  NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and cusLody of the
United St.ates Posta1 Service within the State of New york.

That. deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representative gfe petit ioner.

t /r '
Sworn to before me this

11 th  day  o f  Apr i l ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 1 ,  1 9 8 0

Samuel & Leah Rest ler
5530 N.  Ocean B lvd .
Delray Beach, Fl  33444

D e a r  M r .  &  M r s .  R e s t l e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and musL be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 1ZZZ7
phone # (s1B) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Stanley K. Gaines
225 W. 34rh Sr.
New York, NY 10001
Taxing Bureau's Representat ive



STATE OF NEV{ YORK

STATE TA)( COI4MISSION

In tLre l4atter of the Petition :

o f :

SAIVIUEL RESTLER and LEAH RESTI,ER !

for Redeterrnination of a Deficienry or :
for Refund of Personal Incolre To< under
Article 22 of the Tax Law for the Year :
T97I .

DECISION

Petitioners, Samuel Restler and I€ah Restler, 5530 }lorth Ocean Blvd.,

Delray Beach, Florida 33444, filed a petition for redeterrnination of a deficienqg

or for refund of personal incone tax under Article 22 of ttre Tax Iaw for tlre

year 1971 (r i le No. 13623).

A forrnal hearing was held before Edurard L. Johnson, Hearing Officer, at

the offices of the State Tax Conmission, Tlvo lnlorld Tfade Centen, Nerar York,

New York, on Januarlz L7, I97B at 2:45 P.M. Petitioners appeared by Stanlq,z K.

Gaines, CPA. Ttre Audit Division appeared by Peter Gotty, Esq. (pfancis

Cosgrove, Esq., of counsel).

rSSUE

Idhether petitioners were resident jndividr,nls of Nqp York State r:nder

the Tax Law for 1971 and, if so, for what part of tlre year.

FN{DINGS OF FASI

1. Petitioners, Sann:el Restler and Leah Restler, tJnely filed a joint

Ner^r York State nonresident return for L97I, giving a residence address in

Delray Beach, Florida. Petitioners allocated I4:r. Restler's j-ncone to New York

by multiplying his salaqz incone by the factor 33/235, vtrich represented the

nunber of days he claimed to have r,riorked in ttter^r York (33) over the number of

days he claimed to have worked during 1971 (235).
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2. On April II, L975, tlre Inccnre Tax Bureau issued a }btice of Oeficienc,y

and a Statenrerrt of Audit Changes to petitioners, stati.ng therein ftat it had

been deterrnined ttnt tlrey had changed residence as of Septenber L, L97Li

ttrerefore, ttre Inconre Tax Bu'reau oncluded tt-erb 8/L2ttt's of petitioners'

inccrne, deductions and o<enrptions were attriJrutable to a period when t.ttey trere

New York State residents. lltre deficianql stated was $3r416.04, plus interest

of $612.94, fox a total due of $41028.98.

3. On June 3, 1975, petitioners filed a petition for redetermirntion of

tlre alleged deficiency or for refixrd of personal incqne tax.

4. Fbr forty years, petitioner Sanue1 Restler was a traveUng salesnan

for a Nen^r York association of nerchants and nrarrufacturers. He custanarily

spent his winters in Florida. He lived with his wife in a trrne they or,wred in

Rocls,rille Centre, Nerw York until 1969. He then listed tlre hou.se for sale ard

spent his non-traveling tine in Florida. O:r August 18, L970, petitioners pur-

chased a condcnrinium in Delray Beach, Florida. Paid utility bil1s for October'

Iikrvernlcer and Decenber of 1970 irdicate that petitioners utilized services at

the cordcnriniun in the last quarter of 1970.

5. On l$ovsrilcer 1.0, I97Lt petitionens, Samuel Restler arxl T-eah Restler,

q<ecuted and fifed with ttre Clenk of Circuit @urt, Palm Beach @unty, Florida,

a "Declaratlon of Dornicile ard Citizenship" attesting that as of Septernber 1,

L97I, they had ccnpleted one year of bona fide residence in the State of

Florida. Itrey evinced an intention to register to rpte in Florida fron tlreir

stated local address. Chapter 97.04L of tlre laws of Florida regarding Elalifi-

cations and registration of electors then required ttre oonpletion of one

yearrs bona fide residence as a qualification to register.
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6. Petitioner Salrnrel Restler spent Jrore ttr,an ttrirty days in Ne\^r York

State jrr 1971, but none of ttris time was spent in ttre residence in Rocl<ville

Centre. Ib evidence lvas presented to stcvu wlren and hcn^r nrany days he sperrt in

Neur York in 1971.

7. Ib crcnclusive evidence was submitted to stpw when ttre petitioners

disposed of ttreir Nernr York residence.

COI\iCLUSIONS OF I,Ahl

A. Petitioners, Sannrel Restler and I€ah Restler, were dsniciled in

New York prior to Septenber 1, L97I. Itrey also naintained a perrnanerrt place

of abode in Nevr York while dcnriciled in Nqr York ard I4r. Restter aftnitted to

spending 33 days in Nsar York dr:ring L97r. Accordingly, petitioners were

resident individuals of Nevv York within the neaning of section 605 (a) of ttre

Tax Law f::om .lanr.nqr L, L977 ttrrough August 3L, I97L.

B. That the law does not p::ovide for proration of jnoone ard itenrized

deductions. I{cwever, petitioners have not showr that ttre figr:res as conqrrted

by the Inone Tax Bureau are inaorrect. Acordingly, the petition of Samuel

Restler and Leatr Restler is denied ard ttre l{otice of Deficienqg is sustained.

DAIED: Albany, Nevr york

APR 1 1 1e80

f Q.K,*-
CCM{ISSIO}TER CI


