
STATE OF NET.I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Jack B.  & Evelyn Richman

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of  a Determinat ion or  a Refund of

Personal  Income Tax

under Ar t ic le  22 of  the Tax Law

fo r  t he  Yea rs  1968  -  1970 .

AFFIDAVIT OF MAILING

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

15th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Jack B.  & Evelyn Richman,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid vrrapper addressed as

fo l l ows :

Jack B. & Evelyn Richman
2501,  S.  Ocean Dr.
Hol lywood,  FL 33019

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper

(post  of f ice or  of f j -c ia l  deposi tory)  under the exclus ive care and custody

uni ted states Posta l  serv ice wi th in the state of  New york.

That  deponent  fur ther  says that  the said addressee is  the pet i t ioner

and that  the address set  for th on said wrapper is  the last  known address

pe t i t i one r .

Sworn to before me th is

15 th  day  o f  Feb rua ry ,  1980 .

i n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  15 ,  1980

Jack B. & Evelyn Richman
2 5 0 1  S .  O c e a n  D r .
Hol lywood, Fl  33019

Dear  Mr .  &  Mrs .  R ichman:

Please take not ice of the Decision of the state Tax commission enclosedherewith.

You have nol^t exhausted your right of review at the adninistrative level.Pursuant to sect ion(s) 6go of the Tax Law, any proceeding in court  to reviewan adverse decision by the state Tax comnission can onry be inst i tuted underArt ic le 78 of the civ ir  Pract ice Laws and Rures, and must be comrnenced in thesupreme court of the stare of New york, Ai;;;t counry, wirhin 4 months fromthe date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed inaccordance wi_th this decision may be ad,dressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New york  1ZZZ7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

cc:  Pet i t ioner t  s  Representat ive

Taxing Bureau's  Representat ive



STATE OF NEW YORK

STAM TAX CTI,IMISSICD{

In the l{atter of tlre Petition

of

JACK B. RICHMAN and EVELIII{ RTCHMAN

for Redeterrnination of a Deficiency or
for Refirnd of Personal Incqne Tax under
Article 22 of tLre Tax Law for the Years
1968, 1969 ard L970.

DECISICA1

Petitioners, Jack B. Richrnan ard EVel1m Riclrnan, 2501 Souttr Ocean Drive,

Ho1l1nrcod, FlorJda 33019, filed a petition for redeterrnination of a deficienqr

or for refi,rrd of personal incrcne tax r:nder Articte 22 of tlre Tor Iaw for tlre

years 1968, 1969 and 1970 (File Ib. 11708).

A small claims hearing was held before A11en Caplonraith, Hearing Officer,

at the offices of tlre State Tax Ocnnrission, T\rrc World Tlcade Center, Nenr York,

Nen^r York, on August 2I' 1979 at 10:45 A.M. Petitioners atrrpeared pro se. Tfie

rnqcme Tax Bureau appeared by Peter crotty, Esq. (Erant< r.evitt, Esq., of

oounsel).

Whether petitioners were domiciled in Ner,y York State dr.rring 1968, 1969

and 1970.

FN{DINGS OF FASI

1. Petitioners, Jack B. Richman and EVe11m Richman, filed Ns^r York

State ccrnlcined income tax resident retr:rns for 1968 ad 1969. For 1970, ttrey

filed a Nens York State Inoqne Tax Norrresident Return.

2. on June 23, I97L' petitioners filed an anended rprrresident return

for 1968 based on their contention tJ:at tlre original retrrrn was enroneously
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prepared sjnce they had changed ttreir dsnicile ard residence to tkre State of

Florida on Decsnber I, 1967. O: said anended return, petitioners jncorporated

Federal ar:dit adjustments in tlre sr.rn of $111478.03. Said adjusfients were ttre

basis of a l{otice of Mditional Ta< Dre, Fbrm IT-37 FC, issued May 5, L971,

which assented an additional tax due of $887.80, plus interest of $262.25, for

a total due of $11150.05. Petitioners paid $74.A0 vfiich represented tlre

balance shq^m due on tlreir 1968 anended return. Said palznent was credited

tcnuard the balance due per IT-37 FC.

3. On Febn:ary 4, L97I, petitioners filed an anended In@ne Tax l,ilonresident

Retur:n for L969 in crrnjunction wittr Form IT-113X, "Clajrn for Credit or Refund

of Personal Incune Tax". On said reLr:rn, petitioners conputed a refund due of

$1'414.00. On October 10, L972, tlre Incqne Ta< Bureau rnailed a "Waiver of

Statutory lbtification of Clajrn Disallovvance" to petitioners denying, in full,

their claim for refund for 1969. Additionally, a Statenent of Refund Adjustrnent

was issued for 1970 wtrerein thre Bureau reconputed petitioners' tax on the

basis that they were residents of Ns^r York for the entire year. Based on such

corputation, it was deterrnined tlr,at ttre correct refi.rrl was $927.88 rather ttran

$11578.00, as clained on their retr[n. The correct refund, as deterrnined by

ttte Incorne Tax Bureaur wEts ttren applied to outstarding liabilities for 1963

through 1969. On Febnuarlz 26t I973t tlre Income Tar Bureau rnailed a lsotice of

Disallorr,rance to petitioners for 1969 ard 1970 wLrerein tlre Bureau disalloved

refi:nds of $1,414.00 and $650.12, respectively.

4. Prior to and includi:rg taxable year 1967, petitioners resided in a

hone wlrich they ovn:ed, located aL L44 Kingslcerry Road, Nevy Rochelle, Nertr York.
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5. Petitioners contended that on December 1, 1967 they noved from tlreir

house in New Fbchel.le to an aparbrent located at 2501 Souttr @ean Drive,

Ho1l1nanod, Florida. Ttre lease for ttre Florida apartrnent was obtained in ttre

nane of petitioner Jack B. Richnnn's enployer, the Richnran Brokerage @rpany, Inc.

l4r. Richnnn paid ttre rent on this apartment alttrough tlre lease was rpt in his

naflre. Tto date, petitioners crcntinue to reside at ttris addrqss.

6. In March, 1968' petitioners transferred ttre deed for ttreir New bchelle

hcrne to their son, Benjamin Rictrnan.

7. On lrkrvsnber I, ir968, petitioner Jack B. Rictsnan e><esuted a trro-year

lease for an apartment located at 69 Fifth Avenue, Nehr York City. Petitioner

clajms that this apartnent was obtained for his son, David, r,vho was a mjr:or at

the tjne. Petitioner paid tlre rent ttrrough March, L969, at which tine said

apartment was turned over to the Richnran Brokerage @npany, Inc. Although

David Richnran resided at the apartment through June, !970, ttre oorporation

paid the rent f::om March 7., 1969 th:rough tlre o<piration of the Iease.

8. Petitioners' original resident returns for 1968 ard 1969 listed

69 Fif*r Avenue as ttreir hone address.

9. Dur5ng 1968' petitioner Jack B. Richman was an officer arxl stockholder

of ttre Richrnan Brokerage @npany, Inc., a Nevs York crcrSnration, and was paid a

salaqr of $261000.00 for senzices he rendered as tle mnparry's souttern representative.

His duties were to entertajn clients and prospective clients mainly in tlre

State of Florida.

10. During 1968, petitioners spent 156 days in Ner,i York State. One

extended stay in New York cqnnenced June 12, 1968 through ilkrvernber 5, 1968,

during which period petitioners subleasecl. an apartnent at 41 park Averrue for

about troc npnths. Ilrey also spent tilre at ttre Fifth Averue Hote1 in lteiry york

City.
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11. Dr.rring 1969, petitioner Jack B. Richnan received a sala:12 jn the

anpr:nt of $131500.00 frcm ttre Rictrnan Brokerage @rgwry, Inc. He also received

$31250.00 from nichnan Organization, Inc., the successor to Richrnan Brokerage.

Petitioner's wage and tax statenrents from bottr erployers for -1969 listed

69 Fifth Avenue as his address.

12. Petitioners spent I57 days jn Neai York State during L969. Dluing

ttreir Neru York visits, they stayed, iit addition to ottrer places, at 69 Fif*r

Avenue.

13. During L970, petj-tioner Jack B. Rictrnan received a salarlz fron

Rictnnn Organlzatj-on, Inc., in the anor.rrt of $22r250.L5. Petitioners' son,

BenjarLin RicLrnran, was the president ard sole stocl<lrcIder of Riclmran Organization, Inc.

L4. Drring 1970, petitioners spent 78 days in New York State, part of

which were spent at 69 Fif*r Avenue.

15. Petitioners filed a Declaration of bmicile with ttre State of Florida

on Decefirber 11, 1970.

16. Petitioner Jack B. Richnran onterded tlrat he erecuted a will in ttre

State of Florida.

17. Petitioners filed a Florida State Intangible Tax Return for 1969 ard

1970.

18. Petitioner Jack B. Richrnan had a Florida driver's license.

19. Petitioners maintained Ner,v York State bank and brokerage acoounts

durilg ttre years at issue.

CCI,rcLUSIOIS OF LAI^I

A. Ihat petitioners, Jack B. Richnwr and Evelyn Richnan, did not sustain

the burden of proof inposed by section 689(e) of the Tax Iaw to show that,

during tlre years at issue, ttrey had abandoned tLreir Ne$r york domicile and



- 5 -

established a bona fide residence in tlre State of Florida. Therefore' ttleY

were taxable as residents of Nerur York State dr:ring L968, 1969 ard 1970 wi&in

ttre meaning and intent of section 605 (a) of ttre Ta< Iavr.

B. Ttrat 20 NYCRR l.02.2(b) provides as follows:

"any person dcnriciled jn New York is a resident for
incone tax puryoses for a specific taxable year, r,:n1ess
for that year he satisfies all three of the follovuing
requirenents: (1) he rnaintains no petrnnent place of
abode in tlris State dr-rring suctr year, (2) he majntains a
perntanent place of abode elsewtrere dr:ring such entire
year, and (3) he spends in ttre agga:egate not npre than
30 days of tlre taxable year in this State. "

C. That petitioners spent rrnre than 30 days in New York State during

each of ttre years 1968, 1969 and 1970 and, as a result, tlrey are desned to be

residents of New York State.

D. That the annunt of tax stror,'nr due on ttre litrntice of Mditional Ta< Dre

issued on lulay 5, 1971 for 1968 shal1 be reduced to ttre o<tent of $74.00 as

stated in Finding of Fact l{o. "2", .el]tr)ra.; that said notice, with ttre }btice of

Disallorrance issued on Febn-raqr 26t L973 for 1959 and 1970, are sustained,

together wittr such additional interest as

DATED: Albany, Nevs York

FEB 1 5 1980

be lawfully oming.

TA)( CU,IMISSION

<--
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