
STATE OF NELI YORK
STATE TAX COMMISSION

In  the Mat ter

Anthony P. & Jane

the Petit ion

M. Rizzuto

o f

o f

AFFIDAVIT OF MAILING
for  Redeterminat ion of

of  a Determinat ion or  a

Personal  Income Tax

under Article 22 of tu}ae

fo r  t he  Yea r  1970 .

a Def ic iency

Refund of

Tax Law

or  a  Rev i s i on

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

15th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Anthony P.  & Jane M. Rizzuto,  the pet i t ioner  in  the wi th in proceeding,

by enclos ing a t . rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :

Anthony P. & Jane M. Rizzuto
473  12 th  S t .
C ressk i l L ,  NJ

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta1 Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

15th day of  February,  1980.

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter

Anthony P. & Jane

the Pet i t ion

M. Rizzuto

a Def ic iency or  a Revis ion

Refund of

Tax Law

o f

o f

AFFIDAVIT OF MAILING

for Redetenninat ion of

of a DeterminaLion or a

Personal Income Tax

under Article 22 of the

for  the  Year  1970.

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

15th day of  February,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon Richard H.  Powers the representat ive of  the pet i t ioner  in  the wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Mr. Richard H. powers
224 Beach 138th St.
Bel le  Harbor  94, ,  Ny

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

uni ted states Posta l  Serv ice wi th in the state of  New york.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representat ive o

Sworn to before me th is

15 th  day  o f  Feb rua ry ,  1980 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 15, 1980

Anthony P. & Jane M. Rizzuto
4 7 3  1 2 t h  S t .
Cressk i l l ,  NJ

Dear  Mr .  &  Mrs .  R izzu to :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have noht exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6?40

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ionerr  s  Representat ive
Richard H.  Powers
224 Beach 138rh Sr .
Be l l e  Ha rbo r  94 r ,  NY
Taxing Bureau's  Representat ive



STA(IE OF NEW YORK

STAIE TA)( COID{ISSION

In the Matten of the Petition :

ANTI{O}IY P. RIZZUIO ard JA}'IE M. RIZZT}TO : DECISICNI

for Redetermirntion of a Deficienqg or :
for Refixrd of Personal fnoome Ta< r:rrder
Arti-cle 22 of the To< Law for tlre Year :
r970 .

Petitioners, Anthony P. Rizn*s ard Jane M. Rizzuto, residing aL 473

12tlr Street, Cresskill, New Jersey 07626, filed a petition for redeterrnination

of a deficiency or for refi-rnd of personal inmnre tax under Article 22 of the

Tax Law for ttre year 1970 (File Ib. 13382).

A srnall clajms hearing was held before William Valcarcel, Hearing Officer,

at tJ1e offices of the State Tax Conrnission, T\ro l6r1d T?ade Center, Nevr York,

Nevu York, on October 22, L976 at 9:15 A.M. Petitioners appeared by Richard H.

Potrrers, Esq. The rncome Tax Bureau appeared Sr peter crot$r, Esq. (Frank

Ievitt, Esq., of counsel).

ISSI.]E

Whethrer a loss on wortlrless securities is an ordjlaqr loss and, if so,

whetl:en it is attrijcutable to Nevs York sources on a Nqp york State inoone ta<

nonresident return for thre vear 1970.

FIND]NC,S OF FACT

1. Petitioners, Anttony P. Rizzuto and Jane M. Rizzuto, filed a joJnt

Nevr York State income tax nonresident return for ttre year 1970, on which an

ordirraqz loss of $30,542.57 was clajmed as bei-ng attrj.butable to Nen^r york

sources.

of
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2. Ttre Incqne Tax Br-rreau issued a Notice of Deficienqg against peti-

tioners on Febn:ar1z 25t L974, on tlre grounds tlrat ttre loss clained was not a

loss attributable to the dispsition of intangjJcle personal property erployed

by petitionen Anttrony P. Rizzuto in a business, trade or profession carried on

in New York State.

3- Antlorqg P. Rizzuto was hired by ttre brokerage firm of rhyder1 Stone

and conpany in L924. Due to the firmts need for additional capital, he was

requested to purchase a on+ha1f of one percent interest jn ttre partnership of

Hayden Stone ard conpany for $10,000.00. on ttnt initial pr:rchase on August I,

1960' petitioner becane a general partner witlr the r:nderstanding that he r,nould

be expected to purchase an additiornl on+ha1f of one percent in ttre near

future.

4- Althcugh Antlrony P. Rizzuto could not financially afford to nrake such

an jnvestnent' or to csrnit himself to an additional futrrre investmerrt, he

borrornrcd Irpnqf to do so in order to protect his erplolrnent relationship with

Hayden Stone and Conpany.

5. On Januarl' 2, 1962, the firm was incortrnrated arrl Dlr. Rizzutors

partnership interest was transfenred to tlre corporation. Stock of the oorlnration

was issued to him in lieu of such intenest.

6 - The constitution and rules of Nerar York Stock E<ctrange lirnited ttre

corgnration's abiliQz to obtain capital frcrn outside investors ard restricted

its capital structr:re, the ternLs and ovmership of its strares and tlre participa-

tion of nranagement in ttre capital. In addition, the oonstitrrtion ard rr.rles

established mirrimnn net capital requjrenents, lirnited tl:e ratio of debt to net

capital, reguired tlr,at executives c,h/n a specified percentage of capital and

defined a nr"ininnm percentage of capital t|rat had to be in ttre form of capital

stock.
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7. TLre corgnration also established its orrvn poliqf regarding tlre relation-

ship between tlre position which an ececutive held ard tlre anpunt of stock he

was expected to ovnr in ttre corporation.

8. In order to rnajntajn and protect his enplolment and s<ecutive status,

petitioner was required to pr:rctr,ase additional shares of corporate stock or to

contribute to sr:bordinated capital, prrrsuant to corporate policy and ttre Nerr^r York

Stock Exchange requirenents.

9. As the corporation gre!{, its capital requjrenents jncreased and t}e

dsrnnds on the o<ecutives for financial assistance became strongen. Dt:ring ttre

course of his relationship wittr tlre firm, as a trrartnership and as a corporation,

petitioner oontributed ard./or invested in it for pr:rposes of protecting and

presenzing his incqne as an o<ecutive enployee of the fjrm.

l-0. In Septenlcer of I97Q, Ilayden Stone and Conpany was unable to reet its

capita-l requirenents; therefore, its assets, along wittr its liabilities, were

assured by another brokerage fjrm. At that tine petitioner's jnvestrnent

becane wortllless and he suffered a $30,542.57 loss.

11. Petitioners, Anthony P. Rizzuto and Jane M. Rizzuto dedusbed tlre

worthless i:nvestnrent of $30,542.57 as an ordinary loss on tlreir Federal inccnre

ta< return for ttre year 1970. As a result, the Intennal Revenue Senrice audited

and quesLiond tlre deductibil-ity of ttre worthless investment as an ordinarry

loss. On l4ay 2I, L975, petitioners were notified tLrat ttrei-r return was accepted

as fiLed for tlre year 1970.

CCNCLUSIONS OF IA[/'I

A. Ttrat petitioner Antlrony P. Rizzuto acquired stock frcrn ltrayden Stone

and Conpany with a business ard rpt an investrnerrt nrotive, and that he retained

ttris nptive r:ntil tlre stock became raprthless. Acordingly, petitioner is

entitled to an ordirnqr loss in accordance wittr tlre nreanjng and intent of

Section 165 (a) of the Internal Revenue @de.
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B. Tlrat tlre ordirn4z loss of $301542.57 is deductible as an item of loss

derived from or connected wittr Nerry York sor:rces in accordance wittr ttre neaning

arrd intent of Section 632 of tlre Tax Law.

C. Ihat tlre petition of Anttrony P. Rizzuto and Jane M. Rizzuto is granted

and the lilotice of Deficienql issued Februa:12 25, L974 is cancelled.

DAIED: .Albany, Neru York

FEB 1 5 19BO

COI4MISSIONER


