
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Mar ie  H.  Rober tson Trus t  (C.8 . )

Charles S. Robertson, Trustee

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Per iod  1 /31 /73 .

AFFIDAVIT OF MAITING

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

14th day of  March,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

ma i l  upon  Mar ie  H .  Robe r t son  T rus t  (C .8 . ) ,  Cha r l es  S .  Robe r t son ,  T rus tee ,  t he

pet i t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a

securely  sealed postpaid wrapper addressed as fo l lows:

Marie H.  Rober tson Trust  (C.8.  )
CharLes S. Robertson, Trustee
100 WaI l  St .  Room 1500
New York, NY 10005

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn Lo before me this

14 th  day  o f  March ,  1980.



STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the petition

o f

Mar ie  H.  Rober tson Trus t  (C.B. )

Charles S. Robertson, Trustee

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax law

for  the  Per iod  I l3 l l73 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

S i r s
Cur t i s ,  Ma l1e t -p revos t ,  Co l t  &  Mos le
100 Wal l  s t .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representat ive of the pet i t ioner.

Sworn to before me Lhis

14 th  day  o f  March ,  1980 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14 ,  1980

Mar ie  H.  Rober tson Trus t  (C.n .1
Charles S. Robertson, Trustee
100 hlal l  St.  Room 1500
New York, NY 10005

Dear Mr. Robert .son:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, i iny proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice f ,aws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Cur t i s ,  Ma l le t -Prevos t ,  CoI t  &  MosIe
100 Wal I  S t .
New York, NY 10005
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

M a r i e  H .  R o b e r t s o n  T r u s t  ( U . S . T . R . )

Charles S. Robertson, Trustee

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  Lhe Per iod  1 /31 /73 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Mar ie  H.  Rober tson Trus t  (U.S.T .R. ) ,  Char les  S .  Rober tson,  Trus tee ,

the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid wrapper addressed as fol lows:

Mar ie  H .  Rober t son  T rus t  (U .S .T .R .  )
Charles S. Robertson, Trustee
100  Wa1 l  S t .  Room 1500
New York,  Ny 10005

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me this

14 th  day  o f  March ,  1980.
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STATE OF NEI4I YORK
STATE TAX COMMISSION

fn the Matter of : the Pet i t ion

o f

Mar ie  H.  Rober tson Trus t  (U.S.T .R.  )

Charles S. Robertson, Trustee

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Per iod  I /37 /73 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

14th day of  March,  1980,  he served the wi th in not ice of  Decis ion by cer t i f ied

mai l  upon the representat ive of  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Si rs
Curt is,  Mal let-prevost,  CoIt  & Mosle
100 Wal1  s t .
New York, NY l_0005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative pet i

Sworn to before me this

14 th  day  o f  March ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14 ,  1980

M a r i e  H .  R o b e r t s o n  T r u s t  ( U . S . T . R . )
Charles S. Robertson, Trustee
100 l{al l  St.  Room 1500
New York, NY 10005

Dear  Mr .  Rober tson:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ionen and Counsel
Albany,  New York 1?227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMI'TISSION

Peti t ioner '  s Representat ive
Cur t i s ,  Ma l le t -Prevos t ,  Co l t  &  Mos le
100 Wal I  S t .
New York, NY 10005
Taxing Bureau' s Representat ive



STE{IE OF NEW YORK

STATE TA)( @iII{ISSION

In ttre Matter of the Petitions

of

MARTE H. ROBERTSON TRUST (C.8.)
GARLES S. ROtsERISCN, TRUSTEE

and
MARTE H. ROBERTSON 1RTIST (U.S. TR..)

cxtARLEs s. RoBERTSON, TzuSTffi

for Redetermination of Oeficiencies or
for Refturd of Personal Incron€ Tax r.rxier
Article 22 of the Tax Law for tl:e Fiscal
Year Ending Jarruary 3I, 1973.

DEC]SION

Petitioners, Marie H. Robertson T?ust (C.e.), Ctrarles S. Robertson,

Ttustee, and lhrie H. Robertson Ttust (U.S. Tt.), Ctrarles S. Robertson, Ttustee,

100 Wa1I Street, Room 1500, Ner/u York, Nevs York 10005, filed petitions for

redetennination of deficiencies or for refund of personal inctnre tax under

Article 22 of ttre Tax Law for ttre fiscal year erxling Januarlz 3L, L973 (File

lilos. 19537 and 19538).

On Decenber 7, L978, a forrnal hearing was waived by petitioners' represen-

tative and botJ: petitions were subnftted to be decided on the recrrrd ontajned

in tLre existing files.

ISSUES

I. Whettrer section 618 of the Tax Law, as anended on Jt:re 11, 1973, can

constitutionally be applied retroactively to all tax years beginning on or

after January I, 1972.

II. Whether the fifQz percent capital gains deduction allonred under

secLion 1202 of the Internal Revenue Code is an itern of ta:< preference for

detennining ttre mjninn-m tax liabiliez r:nder section 56 of tlre Internal Revenue

Code for a trust that pays a porbion of its capital ga-ins to a ctraritable

organization.



- ' 2  -

FIND]NGS OF FACT

1. Or Novenrber I, I974r the Inccrne Tar< Bureau issued to l4arie H. Robertson

Ttust ("C.8."), Charles S. Robertson, ftustee, a Statsnerrt of Audit Changes

irnposing additional ta:< due for tlre short period April L9, L972 to Jarnrarlz 3I'

1973. Ttre statsnent explained ttrat tax was due as a result of tlre inproper

application of section 618 of ttre Ta< Iaw and ttre nininun tax provisions of

ttre Tax Law. On October 1, L975, ttre Incqne Tan Brrreau revised ttre above wittr

arrctlrer Statenent of Audit d:anges correcting rnattrenatical errors nrade in the

Novenrber L, L974 statenent. In oonfonnity wittr ttre revised Statenent of Audit

Ctranges, tlre Aud:it Division, on April 11, 1977, issued a lbtice of Deficienq;

to trrtrarie H. Robertson fbust ("C.B."), Ch,arles S. Robertson, T?ustee, asserbing

personal inoone tax for tlre year ending JarruarT 31, 1973 of $8'566.63, Plus

interest of $2,508.65, for a total of $11,075.28.

2. O:n Novsnlcer I, 1974, ttre Inone Ta>. Bureau issued anottrer Statenent,

of Audit Ctranges to Marie H. Robertson I?ust ("U.S. 1Y."), Charles S. Robertson,

TYustee, inposing additional tar due for tlre short period April L9, 1-972 ts

January 3L, L973. Ttre statsnent o<plained *rat tax was due as a result of the

irrproper atrplication of section 618 of the Tor Law and the mjnjnun tax provisions

of tLre Tax Law. On October I, L975, tlre Incone Ta< Br:reau revised tlre litrovenber 1,

1974 statenrerit to reflect the proper annr.nt of interest due. In ocnforrnitlz

wittr thre revised Statenent of Audit Changes, tlre Audit Division, on April Il'

1977, issued a tdotice of Deficienqy to l{arie H. bbertson T'nrst C'u.S. Tr."),

Charles S. bbertson, T?ustee, asserti.r:g personal income ta< for the year

endlng Januaqz 31, 1973 of $7,42L.78, plus interest of $2,173.39, for a total

o f  $9 ,595.17.
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3. Ttre herein irnzolved trusts were created b1t laarie H. Fobertson on

December 3, L969. They were bottr revocable inter viriros trusts that she fi,:nded

witlr a substantial anpr.rrt of cash and securities. She created tr,rc simi-lar

trusts jn order to have tirc separate financial institutions IIEInage her assets.

TLre nranagers were (trernical Bank. ("C.8.") and United States Ttust Onpany of

Nev'r York ("U.S. Tr.").

4. ort April J-9, L972, llarie H. Robertson died without revoking the

trusts, and as a result, ttre trusts became irrevocable.

5. Fbr the ta< year ending January 31, L973, bottr trusts realized taxable

net long-term capital gains and deducted, jrr arriving at Federal tru<able

incore, one-half of tlre anpr:nt by vfuich net long-term capital gains q<ceeded

net short-term capital losses for ttre taxable year. Petitioners, in arriving

at the anpunt of capital gains for Federal ard New York State ndnimrn inc.one

tax puryoses, sulctracted seventy-five percent of fifty percent of said gains

in aniving at items of tax preference. Petitioners contended that seventy-

five percent of ttre capital gains were paid to the Barrlcury f'und, Inc. ("Banlcurf/") r

a charitable organization of ttre tlpe described in section 170 (c) of ttre

Internal Revenue Code, and therefore, the capital gajn npdification should be

based on the afipunt of long-term capital gains at fifQz percent less the

anount paid to Banlcu4z.

6. On June l-I, 1973, section 618 of the Tax Lanr was anended to provide

that tlre New York taxable incorne of a resident trust sbould include ttre npdi-

fication described in section 612 (b) (11) of ttre Tatc Larrv. This rodification

requires that a tarpayer who has deducted one-half of ttre anrn:nt by vrhich net

long-@rm capital gains exceed net short-term capital losses for the taxable

year must add back on*fifttr of ttre anpr:nt so deducted. Ttris amendnent was tc
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be applied to all tac years begjxning on or after Jarruarry I, L972. Each

trust, in corputing its New York taxable inone for ttre fiscal year erding

Jarruary 3L, L973, did add back onefifth of the capital gain deduction to

Federal taxable inocnre of the fiduciary.

7. Petitioners do not contest ttre allocation found in tlre stat.e[rents of

audit changes, including tLre allocation of ilre specific deduction alIcnr'red a

resident trust in ccnputing rninirmn tax.

CO}CLUSIONS OF IAV{

A. Itrat petitioners l4arie H. Roberb.son T5n-rst (uU.S. Tr."), ard Marie H.

Robertson T5rust ("C.8.") were not required to add 20 percent of the long-term

capital gain deduction clajned for tlre fiscal year ending Janua4r 31, 1973 to

Federal taxable inqne of ttre tnst in ccnputing ttre trustrs trtrqr'r York tarable

incrcne; ttlat the 1973 Amendrent (Ckr. 718, Laws L973) to section 618 of the Ta<

Iaw is ineffective jnsofar as its retroactive application to petitioner's

returns for the fiscal year ending Jarruarlz 31, f973 and tlrat said application

has been held r:noonstitutional in *Iat regard (Ilclly S. Clarerdon Trust v. State

B. That for minirmnn incqre tax purposes petitioners are allotnred to

deduct, from fifty percent of tlre long-term capital gains, ttre anor:nt of said

gains paid to a charitable organ:ization (Reverrue R.rling 73-43). Ttterefore'

fifty percent of tlre anpurt pid to ttre Banbuqz F\rxl, Inc., must be deducted

in oonputing total items of ta< preference.
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C. Ttrat tlre petitions of Marie H. rcbertson Ttust (-"C.B."L7 Charles S.

Robertson, Tfustee, and }4arie H. Robertson T?ust (-"U.S. If."), Charles S. Robertson,

Trustee, are granted to ttre extent tlrat no nndification was required to add 20

percerrt of tlre long-term capital gain deduction to Federal ta<able incorc in

arriving at ttre Ner,v York tacable jnoone of ttre trusts (as orplajJred in @nclusion

of r.aw "A", E!Pre,)i ttrat ttre Ardit oivision is hereby directed to recorpute

ndnimr-un taxable inqne to tlre o<tent of adjusting the anpr:nt of personal

incorne tax of tlre fiduciarlr; that petitioners are entitled to a credit or

refirnd of taxes paid as a result of er:roneously including tlre capital gain

npdification above; and that, except as so giranted, ttre petitions are in all

otlrer respects denied.

DATED: Albany, New York

MAR 1 4 1980


