
STATE OF NEhr YORK
STATE TAX COMMISSION

In the Matter

Phi l ip Rosen

the Pet i t ion

AT'FIDAVIT OF MAILING
for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  L972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Phi l ip Rosen, the pet i t ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Phi l ip  Rosen
10  Eas t  D r .
Larchmont, Ny 10539

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me this

14 th  day  o f  March ,  19B0.

o f

o f

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

of  New York.

addressee is  the pet i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Phi l ip Rosen

of  the Pet i t ion

o f

AFFIDAVIT OF MAILING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of tl.e

for the Year 1972.

a Def ic iency

Refund of

Tax Law

or a Revis ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Decision by cert i f ied

mail upon Morris Back the representative of the petitioner i-n the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Morris Back
One Park Ave.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative o

Sworn to before me this

14 th  day  o f  March ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 14 ,  1980

Phi l ip  Rosen
1 0  E a s t  D r .
larchmont ,  NY 10538

Dear  Mr .  Rosen :

P1ease take not ice of  the Decis ion of  the State Tax Conmission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew
an adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th th is  decis ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Morr is Back
One Park Ave.
New York, NY 10016
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TPX CCMMIS-SION

In the Matter of the Petition

of

PHILIP ROSM{

for Redetermination of a Deficienqg or
for Refund of Personal Incqre Tax under
Article 22 of ttre Tax Lai,r for the Year
L972.

DECISION

PeLitioner, Philip Rosen, 10 Ea.st Drive, Iarcturont, \Ier^t York 10538,

filed a petition for redetermination of a deficienqg or for refi-nrd of personal

irrcrcne ta< under Article 22 of the Tac Lasar for tlre year 1972 (Fi1e No. 12340).

A forrnal hearing was held before Mj-chael Alexander, ttrearing Officer, at

ttre offices of tLre Stat€ Tax Conrnission, T\uo lbrld Trade Center, Nenr York,

ller,r York, on May L8, 1977 at 10:45 A.M. Petitiorrer agpeared by l.icrris Bad<,

Esq. The Incone Tax Bureau atr4:eared by Peter Crotty, Esq. (Richard Ka.uftnan,

Esq., of counsel).

ISSUE

I,rltrettrer petitioner, Philip Rosen, was entitled to report ttre inccne

received from tLre sale of stocJ< in a corporation wlrotty-cnmred by the petitioner

on the installrrent nethod prescribed by section 453 of tfie Internal Revenue

Code, where the agreenent for sale provided for the sale of B-7/L0 shares of

stocl< (ttre consideration therefor being $32,500.00 at closing and $270,000.00

in a series of 100 nonthly notes) and the sulcsequerrt rederption of 5-L/I0

shares of stock by ttre crcrSnratj-on, (for $1851343.00 irr castr and. other assets)

tfiere being only 13-8/10 shares of stocJ< issr:ed.
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FINDINGS OF FACT

1. Petitioner, Philip Rosen, filed a Nelrr York State resident inmne tar<

return for L972. Ttre inoqre rqnrted jncluded anourrts frqn L[s Fed,eral

return, wh:lch represented cash received on a $2881825.00 gain on ttre sale of

8-7/L0 stnres of stock and cash reqeived on a $173,762.68 gaJn on ttre sale of

5-VL0 shares of stock.

2. On lthy 19, L975, tlre Inoqre Ta< Br:reau issued a Statsnent of Audit

Charrges to petitioner, Philip Rosen, for ttre yerr L972, stating additiornl

personal j-:rcone tax of $291013.07, plus $41554.76 in interest. Thre statsrent

contained the explanation, "C,ajn on the sale of I3-8/I0 shares of Abbey Chop

House, Inc. does not qualify for reporting the gain on the installnent basis

since you have received rnore ttnn 30? of ttre selling price irr the year of

saIe". Accordingly, a }dctice of Deficiency was issued on Irlay L9, 1975,

total l ing $33,567.83.

3. Petitiorrer was ttre lessee r:nder a I'master lease[ of ttre restan:rarrt

in tlre Abbey Victoria Hotel i-:: Net^r York CiQr. Petitioner was pennitted to

sulc-lease that restarrrant and did initially to Abbey Chop llcuse, Inc. Petitioner

or,rrred 13-8/10 shares of the corgnration, which represented 100 percent of its

issued arxl outstanding stock.

4. On Jwre L4, 1972, petitioner entered into an agreenent wittr tr,rc

individr:als to setl 8-7/10 strares of stock of Ahbey Ctrop House, Inc., vrl:rictl

operated the restatrant in New York, Neur York, r-rrder a leasehrold wtrich terminated

May 31, 1981. Ttre agreenent provided in pertinent part as follornrs:

(a) TLre sales price for ttre g-7/lO strares of Abbey Chop House, Inc.

was $3151000.00, wtrich arnount was later changed to $3021500.00

(Article 1, page I). Adjustrnerrts to the sales price for inventory,

ac@urrts receivable ard prepaid iterns were offset by assurption

of acoounts payable, accrued salaries ard ottrer liabilities
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(Article 3, page 5). fbe 8-7/L0 shares lrere purchased for the

purpose of acquiring ttre leasetrold (Second "!{hereas" clan:se,

page 1). TLre price of the shares purctrased was bargained for on

the basis of the value of the 1easetrold (article 2, page 2).

rhe purctraser did not buy arry other assets +Jran ttrose nentioned.

The saLes price of $302,500.00 was payable $32,500.00 on closing

and $2701000.00 by a series of 100 ecr.r.:al nonttrly prcnrissory

notes bearing interest at ttre rate of 4 percent per annum,

conrerrcing Novenber I, L972 and continuing tturcugh March 1,

1981. Acmrdingly, petitioner re@ived paynent and notes at ttre

closing as p::ovided.

The trrird 'lrltrereas" clause (page l) stated that it was intended

that, after tlre sale of 8-7/L0 shares, the renraining 5-Ll10

sh.ares cnrmed by ttre petitioner were to be redeened by Abbey ctrop

House, Inc. The assets petitioner received on the redenption

ocnsisted of all cash and cash fi.:rrds, stoeJ< in Cenju Cory. (a

wltolly-orrmed sr:bsidiarlz), notes reoeivable and autcnpbiles

(arbicle 4, page 6). Inmediately after ttre closing, petitioner's

rernaining 5-I/L0 shares were redeened by Abbey Chop llou.se, Inc.

for $1851343.00 in cash and otlrer assets, no part of vrtrictr cane

frqn ttre purchaser directly or indirectly. rhe redeened shares

were o<ctranged for assets which represented tlre accr-unulated

earnrngs and profits of Abbey Ctrop }Icuse, Inc.

5. The two transactions (sale and sr:lcseqtrent redenption) r,uere intended

to enable petitioner to renrrve his accr-rnirlated earnings (wtrile receiwing

capital gains treatnent) and to allovir the purctrasers of the restan:rant business

(b)

(c)



- 4 -

to buy only ttre leaselrold right, necessarlr to run ttre business but nct tlre

accwnulated earnings and profits.

6. Petitioner was, at ttre tine of ttre sa1e, losing rrnney and faced

serious labor problens. Itre purchasers had little cash. The notes for the

se@nd., third and four*r year were rron-negotiable.

7. Petitioner, after ttre failure of ttre purchasers to pay on the rptes

ard the restan:rarrt, took Snssession of ttre restaurant in August of 1976 ard

attenpted to n:n the restar.rant. rl.e irar:rred substantial losses.

8. A surunarlr of receipts on the sale of stock of Abbey Orop ltrcuse, Inc.

for the years 1973 ttrrough 1976 indicates that petitioner received papEnts on

tte notes frcrn the purchase whrich he retrnrted 95.479 percent ttrereof as capital

gain as follorr'rs:

r973
L974
L975
L976

Ntunlcer of Notes
a t  $2 ,700 .00

Anpunt
Received

$29 ,700 .00
32,400.00
32 ,400 .  00
21 ,600 .00

Gain
Reported

$28 ,357 .00
30 ,935 .20
30,935.20
20,68L.78

11
T2
L2
9

The balance r.:ncollected was 9153,900.00

COI{CLUSIONS OF IAI/{

A. Ihat thre sale of g-7/IO stnres of Abbey Chop Hrcuse, Inc. and sr:bsequent

redenption of 5-I/I0 shares were not strovm to have an independent pr:r;nse suf-

ficient to justify tJle brief retention of the s-I/fO shares.

B. That the redenption of ttre s-I/rc shares of stock ard tlre consideration

therefor was specifically provided for in the agreenent arxl was a part thereof.

C. that alttrough this redenption is entitled to capital gain treatrnent

rather than treatnrent as a liquidating dividend, such treatrnent is not deter-

minative of whetlrer the palments received constitute 30 percent or less of ttre

selling price for the puq)ose of the jnstarlnent netlrod provided [, section

453 of ttre Internal Revenr:e Code.
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D. ftrat tire palznent of $1851343.00 received for ttre 5-L/L0 shares of

Abbey Ctrop ltrouse, Inc. mrr.st be crcnsidered along witJl the $321500.00 in cash

paid for the 8-7/L0 shares at the closing in determining vihether the anntlrt

paid occeeds 30 percent of tkre selling price.

E. That ttre selling price, even allorjng full valrre to ttre face rzalue

of ttre one hr:ndred nnnttrly prcrnissory notes, was $4871843.00.

F. Ttrat tlre palments exceed 30 percent of the selling price arrd the

installrent nettrod provided for by section 453 of ttre Internal Revenue Code is

not available.

G. That ttre Notice of Deficienqg issued May 19, 1975 is sustained, and

that ttre Audit Division is directed to review returns sulcsequent to 1972 and

nrake ttre necessaq/ adjr:.stnrents for inccne attrijruted to tfie receipt of palarents

by petitioner, Philip Rosen, on tLre 100

DAffED: Albarry, New York

MAR 1 4 1980



STATE OF NEW YORK
STATE TAX COMMISSION

fn the Matter

Phit ip Rosen

the Pet i t iono f

o f

AFFIDAVIT OF MAII.ING
for Redeterminat ion of a Def ic iency or a Revision

of a Determi-nati-on or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Year 7972

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th  day  o f  Apr i l ,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Phi l ip Rosen, the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid vrrapper addressed as fol lows:

Phi l ip  Rosen
Broad Brook Rd.
Bedford Hi l ls ,  Ny 10507

and by deposit. ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United StaLes Postal Service within the State

That deponent further says that the said

and that the address set forth on said r{rapper

pet i t ioner .

:{
Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

.Vatrt-o /tuff:


