
STATE OF NEI./ YORK
STATE TAX COMMISSION

In the Hatter of  the pet i t ion

o f

Richard D. & Lois Rosenblatt

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  L972.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the
14th day of March, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Richard D. & Lois Rosenblatt ,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as  fo l l ows :

Richard D. & Lois Rosenblatt
494I Arlington Ave.
Riverdale, Ny 1-047L

and by deposiLing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said the pet i t ioner

known addressand that  the address set  for th on said l r rapper i s .  t h e  l a s t

pet i t ioner.

Sworn to before me this

14 th  day  o f  March ,  1980 .

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is

i n a

of the

herein

of the



STATE OF NEI,] YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Richard D. & Lois Rosenblatt

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Year  L972.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

14th day of March, 1980, he served the within

mail upon Oscar l,leinberger the representative

proceeding, by enclosing a true copy thereof

wrapper addressed as fol lows:

Mr. Oscar Weinberger
9l-9 Third Ave-
New York, Ny LAO22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Servi_ce within the State of New york.

That deponent further says that the said

the pet i t ioner herein and that the address set

addressee is the representat ive of

for th on said wrapper is  the last

known address of the representative pq t i o n e r . '

Sworn to before me this

14 th  day  o f  March ,  1980.

and says that he is an employee

18 years of  age,  and that  on the

no t i ce  o f  Dec i s i on  by  ce r t i f i ed

of the petit ioner in the within

in a securely  sealed postpaid



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14 ,  1980

Richard D. & lois Rosenblatt
4941 Arl ington Ave.
Riverdale, NY 10471

Dear  Mr .  &  Mrs .  Rosenb la t t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 7B of the Civil Practice Laws and Ru1es, and must be conulenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Oscar l {einberger
919 Third Ave.
New York, NY 10022
Taxing Bureau's Representat ive



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD D. ROSENBLATT and LOIS ROSENBIATT

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Year
7972.

DECISION

to minimum income tax in

1968 which was reported

Pet i t ioners ,  R ichard  D.  Rosenb la t t  and Lo is  Rosenb la t t ,4g4 l  ArJ - ing ton

Avenue, Riverdale, New York IO47I,  f i led a pet i t ion for redeterminat ion of a

d e f i c i e n c y o r f o r r e f u n d o f p e r s o n a l i n c o m e t a x u n d e r A r t i c 1 e 2 2 o f t h e T a x

traw for rhe year L972 (Fj-Le No. 12347).

A formal hearing was held before Edward L. Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two t{or ld Trade Center,  New York, New

York ,  on  September  30 ,  7977 a t  9 :00  A.M.  Pet i t ioners  appeared by  Oscar  Weinberger ,

cPA. The Audit  Divis ion appeared by Peter crotty,  Esq. (rrwin Levy, Esq.,  of

counse l ) .

ISSTJE

Whether the Income Tax

7972, a long term capital

on  the  ins ta l lment  bas is .

Bureau properly subjected

gain from a transact ion in

FINDINGS OF FACT

1.  Pet i t ioners ,  R ichard  D.  Rosenb la t t  and Lo is  Rosenb la t t ,  t ime ly  f i led

a New York State Income Tax Resident Return (Form IT-201) for 7972. No minimum

tax return ( IT-220) was f i led.

2. 0n August 21, 1974, the Income Tax Bureau issued a Statement of Audit

Changes against pet i . t ioners assert ing income tax due of $36,950.20 for L972.

On May 19, 1975' the Bureau issued a Not ice of Def ic iency to pet i t ioners for



I

- 2 -

s a i d  a m o u n t ,  p l u s  i n t e r e s t  o f  $ 5 r 8 0 0 . 8 1 .

3. On August 12, 1975, pet i t ioners f i led a pet i t ion for redeterminat ion

of the def ic iency in income tax against them. As part  of  the pet i t ion, pet i t ioner

Richard Rosenblatt submitted a statement that on JuLy 22, 1968, he had sold 50

shares of a coi l lmon stock, with respect to which he elected to report  the

result ing long-term capital  gain on an instal lment basis for income tax purposes.

He claimed that.  he recognized a net long-term capital  gain of $855 ,652.00 as a

result  of  proceeds received from the 1968 sale.

4. From the information stated on the 1972 income tax return f i led by

pet i t ioners, the Income Tax Bureau prepared a 1972 New York State Minimum

Income Tax Computation Schedule (Form I"I-220). The Income Tax Bureau deemed

the $8551652.00  long- te rm cap i ta l  ga in  repor ted  by  pe t i t ioners ,  R ichard  D.  and

Lois Rosenblatt ,  to be Federal  i tems of tax preference. Twenty percent of

th is  amount  ($171r130.00)  was deducted  to  a r r i ve  a t  $684,522.00 ,  the  New york

State resident basis for comput.ing the minimum tax for 1972. The Income Tax

Bureau modif ied al locable expenses attr ibutable to i tems of tax preference, in

accordance with the formula set forth in sect ion 623 of the Tax Law then in

effect.  [Sect ion 623 of the Tax Law repealed for years commencing after

D e c e m b e r  3 1 ,  1 9 7 7  ( t . 1 9 7 8  c . 7 0 ) ] .  T h i s  r e d u c e d  a l l o c a b l e  e x p e n s e s  f r o m  $ 7 9 , 0 7 3 . 0 0

to  $49 1377.00 ,  fo r  an  inc rease o f  $29 1696.00  in  New York  S ta te  taxab le  i -ncome.

5. No evidence r, tas submitted by pet i t ioners with respect to the terms of

the al leged instal lment sale of common stock made in 1968. A photostat of

pet i t ionersr 1972 Federal  income Lax return (bearing the stamp of the Internal

Revenue Service Center in Andover,  Massachusetts) contained pet i t ionersr

statement to the IRS:
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" rn  accordance w i th  sec t ion  1201(d) (1 )  rn te rna l  Revenue code,
the 1968 instal lment capital  gain on the sale of 50, shares of
A twood R ichards ,  rnc .  was  t rea ted  on  the  bas is  o f  1968 cap i ta l
ga in  raLes ,  and has  no t  been sub jec ted  to  add i t iona l  taxes . ' r

CONCIUSIONS OF tAW

A. The New York State minimum income tax was instituted by the laws of

1970,  Chapter  1005 Par .  14 ,  e f fec t i ve  May 20 ,1g7O (Tax  Law,  sec t ion  622) .

B. That the Income Tax Bureau fol lowed the statute then in effect in

computing the minimum income tax and modifications applicable to the information

furnished by the taxpayers on their joint New York State Income Tax Return for

7 9 7 2 .

C. That  the nature of  the gain and the rate of  tax to be appl ied is

determined by the law in effect at the time the payment is received, not the

Iaw  i n  e f f ec t  a t  t he  t ime  o f  t he  sa le  (P i cch ione  v .  Commiss ione r ,  440  F .2d

170).  Pet i t ionerst  repor ted capi ta l  gain was a l lowed in fuI I  by the Income

Tax Bureau. The omission by pet.it ioners of the minimum income tax return and

computat ion of  modi f icat ions and income tax due thereon,  was proper ly  corrected

by the Income Tax Bureau.

D.  That  the pet i t ion of  Richard

denied in  a l l  respects.  The Not . ice of

together  wi th lawful  in terest  unt i l  the

DATED: Albany, New York

MAR 1 4 I9BO

D. Rosenblat t  and lo is  Rosenblat t  is

De f i c i ency  da ted  May  19 ,  1975  i s  sus ta ined ,

tax  i s  f u l l y  pa id .

COMMISSION



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t . ion

o f

Richard D. & Lois Rosenblatt

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1972.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri t ,  1980, he served the within not ice of Decision by cert i f ied

mai l  upon Richard D. & lois Rosenblatt ,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Richard D. & Lois Rosenbl_att
Box 1381
Rancho Santa Fe, CA

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That. deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sr+orn Lo before me this

4 th  day  o f  Apr i l ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the


