
STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

, o f

Wil l iam P. Rowen

for RedeterminaLion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome & UBT

under Art ic le 22 & 23 of the Tax Law

for the Years 7967 & 1969.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says thaL he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon wi l l iam P. Rowen, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid r lTrapper addressed as

fo l lows:

Wil l iam P. Rowen
215  W.  101s t  S t .  Ap t .  6 -F
New York, NY 10025

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the
United States Postal Service within the State

That deponent further says that the said the pet i t ioner  here in

known address of theand that  the address set  for th on said

pe t i t i one r .

Sworn to before me this

14th day of  March,  1980.

pper

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is

is  the  
|s t

/a
/



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14 ,  1980

I{i1liam P. Rowen
2 1 5  W .  1 0 1 s t  S t .  A p t .  6 - F
New York, NY 10025

Dear Mr. Rowen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative ]evel.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decisi.on by the State Tax Conmission can only be instituted
under Art ic le 78 of the Civi t  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMTSSION

Peti t ioner '  s Representat ive

Taxing Bureauf s Representative



STAf,E OF NEW YORK

STATE TA)( CCNryESSICN

In the Matter of ttre Petitions :

o f :

WILLIAM P. RO['{IEN : DECISICN

for Redetermination of Deficiencies or for !
Refund of Personal Inccne and Unincortrnrated
Business Ta:<es rmder Arlicles 22 and 23 of
tlte Tax Lartr for tlre Years 1967 and 1969 :

Petitioner, William P. Rorrren, 215 West 101sL Street, Apt. 5F, Nsar York, Nemr

York 10025, filed petitions for redetermination of deficiencies or for refirnd of

personal inccne and unincorporated business ta:<es under Articles 22 ard 23 of ttre

Tax Lar for ttre years 1967 and 1969 (rite Nos. 0032I and 13530).

A snnll claims hearing was held before Harq,/ Huebsctr, Ilearing Officer, at tlre

offices of ttte State Ta< Cqrmission, T\po lbrld Trade Center, Nenr York, Nerur York,

on Septenber 18, 1978 at 2245 P.M. and was crcntinued Janr.n4r 8, L979 at 2:45 P.M.

Petitioner appeared pro se. Ttre Incqre Ta< Bureau agpeared Lryz Peter Crctt1z, Esq.

(Abraham Sctrwartz, Esq., of corsrsel) .

ISSUES

I. lttrether petitioner's activities as a nnrsic ooplzist during 1957 and 1969

constituted thre carrying on of an wrinorporated business, or vitrettrer he was

engaged irr ttre practice of a profession in accordance wittr section 703(c) of tlre

Tax lavr.

II. Vlhetlrer petiUioner filed a Nesar York State Personal l:ccne Ta< Retrrrn for

1969.
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III. Vftrether a hearing ntay be held for 1959 when petitioner was not afforded

a pre-hearing conference after ttre issuanoe of the Notice of Deficienqg.

fV. llhether ttre Inccne Ta< Bureau rnay assert a gn:eater deficienqg for the

years at issue &.tring ttre hearing.

FII{D]NC.S OF FACT

1. Petitioner, Willian P. Rcnren, tinely filed a Neur York State Personal

Inccne Nonresident Ta>r Return for 1967. Thc Incqre Tar Bureau had no record wtricfr

shcnred that petitioner filed a 1969 Personal Incane Ta< Return. William P. Rcnnien

did not file uninoorgnrated brr.siness tar< returns for said years.

2. Ttre fnocne Ta< Bureau issued a Statenenb of Arrdit Ctranges against petitioner

for L967, on vitrictr it contended that petitioner was engaged in ttre carrying on of

an uni-noorlnrated br:si.r:ess and that ttre insre so derived was subject to unincor-

porated br,rsiness tax. On Novenber 30, 1970, the Br-rreau issued a Notice of Deficienclg

for $205.8I in r:ninaorporated business tax, p}:s $51.45 in penalty pr:rsuant to

section 685(a) of ttre Ta>< Law, and $30.4I irr in@rest, for a sr-un of $287.67. An

overpalznent of $0a.10 whicfr was shcmrn on tlre tan return reduoed the sr-urn to a total

ta:< due of $223.57.

3. The Inccne Tac Bureau issued two statenents of ar-:dit ctranges against

petitioner for L969, on vfiicLr it estinrated lntitioner's inccne for personal inccne

and unincrcrSnrated busi-ness ta:< prrrSnses. The Br:reau estjmated the jnqre because

it contended petit5-oner failed to file to< returns for said year. One statenent

of audit ctranges was for $495.00 in trnrsonal incrcne tax, plus $ZgS.13 irr penalty

for failure to file a tar< return and pay t}re ta>< due, plus $121.68 i.:o interest,

for a total due of $851.81. ltre seoorrd statsren't of audit dranges was for9297.00

in unincorS:orated business tar<, plus $141.08 in penalty for faih:re to fite a ta<

return and pay the tax duer, plr-rs $73.01 in interest, for a total dr:e of $511.09.

On l4ay 20, L974, ttre Bureau issr:ed one Notice of Deficienqg for $792.00 in ta><es,

$376.2I in penaltlr, $194.69 in interest, for a total dr:e of $1,362.90.



-3-

4. During ttle years at issue, petitioner perforned senrices as a nusic

coplrist. His raiork consisted of breaking dcr,m original nu,rsical arrangenents' wttictl

were cofiposed or arranged by scneone else, into written s@res for individual

instrurerrts. ttris set:vice was generally perforned for adverbising puryoses wtpn

a mr.rsical backgrround was required. Petitioner's principals r,\ere generally adrrer-

tising agorcies and remrd cqrpanies. Petitioner did not ctrange the original

s@re, nor did he create nenr nnrsic.

5. Petitiorrer earned a degiree in nusic in 1961, having najo:red in tleory and

ocngnsition. IIe subsequently attended YaIe Gradr.rate Sdrool of Mwic ard in L962,

began working as a sulc-contracting music copyist. He was a nenlcer of Local 802'

Anerican Federation of ltusicians. He belonged to the Anerican SocieQz of llusic

Cotrryzists, wLlich was a professional society, and senred on its e>rectrtive boaJ:d.

6. WiIIiam P. Ro,en reoeived his assignnents frorn nr-urs:ous principals.

There vias no diwision of his tine anong his principals. the prj-ncitrnls r^rere

interested only in ttre results aclui-erzed, and. not in ttre way he actrieved thern.

Petitioner rnaintained offie space in New York City and retained subcontract

copyists to assist hjrn when needed. Marry of his principals retrnrted his inwre on

a Wage and Tax Staterent (24 in L967) and witlrheld inccne ta:(es and social secr:rit1z

tax. Ottrer princiSnls reSnrted his inccne on Federal Form 1099. Ttre se:rrie

vftich petitioner rendered was iderrtical for all principals.

7. Petitioner contended that he tfurely filed a Nq,r York State Personal

Incsre Ta< Return for L969. He sr:lcnritted a co54f of said return vfiich shov'ed an

overpalznent vhich was credited to his estjrnated tax accor:nt for 1970. Petitioner

also sr:txnitted a co51g of his 1970 personal incore tax return wflictr showed the sane

anrxnt as the estimated ta>< !{hidr he credited on the 1969 return. The Insre Tan

Bureau stated that a searctr of the Bureau files indicated ttrat a 1969 Personal

Incsre Tar Return had not been reoeived frcn petitioner. Ilcnivever, ttre Bureau

stipulateJ that tlre 1969 copy could selr/e to correct ttre estjmated. deficiencies

issued for that year.
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B. Petitioner contended ttrat wittr regard to the 1969 Notice of Deficienqg he

requested but was not afforded or allcned a pre-hearing oorrferene, in accordance

with secHlon 601.4(c) (1) of the Rules of practice and proced.r:re. Therefore, he

contended that 1969 was not at issr:e and a $nall clajrns hearing oould not be he1d.

9. Drring the hearing, the Inccne Tar< Bureau asserted a gEreater deficiencry

for ttre years at issue. It crcntended that. the evidence brought out dr:ring ttre

hearing indicated that ttre inore which was reSnrted on Wage and Tat Statenents

was also subject to unincorporated business tax. llorever, ttre greater deficienry

is only attributable to the 1969 uninaorporated business tax. Petitioner had sr:b-

n[tt€d a copy of his 1967 Federal Inccnre Tar Return on rartrictr it was indicated ttrat

his wages were included in his business inccne.

CCDqCLUSIONS OF LAhT

A. That the activities of petitioner, William P. Rcnmn, as a nu.rsic cotrryrist

during 1967 and 1969 constituted the carrying on of an unincorporated business, in

accordane withr section 703 (a) of the Tax Law. Alttrough said activities req,trired

special krrowledge and skill, ttrey did not constitute the practice of a prcfession,

in accordance wittr section 703 (c) of the Tax T,avr.

B. That petitloner, Willian P. Rorren, swtained his burden of proof, in

acmrdance nrith section 689 (e) of tlre Ta:r Lalv; and that, he tirrely filed a personal

inccne tax return for 1969. Ifis coplz of said retulm is accepted and senres to

correct the estjrnated assessrent, ttrereby canaelling the trrcrtion of ttre Notice of

Deficiency vfuich relates to personal inqre ta< for 1969. Accordingly, ttre

Incqre Tax Bureau is hereby directed to nodify said Notie of Deficienqg.

C. That a pre-hearing conference is not a requj_zrenent before a hearing rnay

be held, in accordance wittr section 689(a) of the Ta..: ranrr and section 601.4(b) of

the Rrles of Practice and Procedrrre. The Rrles state tfiat a pre-fearing onference

will be sdteduled when a review indicates tlat it viould be beneficial to do so.
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D, That a greater deficiency nray be asserted at a hearing, in accordance

with secti-on 689 (d) (1) of the Tor Lap.

E. Ihat. the inccne vttdch was reSnrbed on wage and ta>r statenerlLs, onstituted

part of a business regularly canied on by peUitioner, and. did not constitute

senrices perforned as an enplqgee exenpt, frcnr rrninaorporated business tax, in

accordance with section 703(b) of the Tax Law.

F. fhat t'tre Inccne Ta< Bureau is hereby directed to so nodify tlre \trotj-oe of

Deficienqg issued l4ay 20, 1974 regarding 1969 r:nincorporated br-rsiness ta>< by

increasing ttre tac frcrn $297.00 to $342.56, plus increasjng penatties and interest

accrcrd:ingly. Ttre portion of ttre Notioe of Deficiency regardjng personal incure

for 1959 is cancelled, as indicated in Conclusion of La\^r "B. " Dccept as so granted

and mrdified, tlre petitions of William P. Rcnnren are in all ottrer respects denied.

DATED: Albany, Neur York

MAR 1 4 1s80


