
STATE OF NEW YORK
STATE TN( COI'IMISSION

In the Matter of the petition

o f

James A. & Marjor ie Russel l

for Redetermination of a Deficieacy or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 af the Tax Law

for the Years 1960 - 1969.

AFTIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within notice of Decision by certified

mai l  upon James A. & Marjor ie Russel l ,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a gecurely sealed postpaid wrapper addressed

as fol lows:

James A. 6( Marjor ie Russel l
254 E.  68 th  S t . ,  Ap t .  2gB
New York, lfy 10021

and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the

United $tates Postal Service within the State of New york.

That deponent further says that the said addressee is

and that tbe address set forth on said \drapper is the last

pet i t ioner.

Sworn to before ne this

14th day of Novenber,  1980.

the petitioner herein

known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

James A. & Uarjor ie Russel l

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax law

for the Years 1960 - 1969.

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of November, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon E. E. Finucan the representat ive of the pet i t ioner in the within

proceedingr by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

M r .  E .  E .  F i n u c a n
Finucan & Greenwood
10 E.  40 th  s t .
New York, NY L0016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to before me this

14th day of November, 1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 14, 1980

James A. & Marjor ie Russel l
254 E.  58rh  St . ,  Ap t .  238
New York, NY 10021

D e a r  M r .  &  M r s .  R u s s e l l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be cormrenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12?27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COM}TISSION

cc: Pet i t ioner 's Representat ive
E.  E .  F inucan
Finucan & Greenwood
10 E.  40rh  s r .
New York, NY 10016
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAMES A. RUSSEIL
and

MARJORIE RUSSEII

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1960 through 1969.

DECISION

Pet i t ioners ,  James A.  Russe l l  and Har jo r ie  Russe l l ,  254  East  68 th  S t ree t ,

Apt.  i i23B, New York, New York 10021, f i led a pet. i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

law for the years 1960 through 1969 (Fi le No. 01767),

A formal hearing was held before Nigel Wright,  Hearing Off icer,  at  the

off ices of the State Tax Comrnission, Two l{or ld Trade Center,  New York, New York,

on  Ju ly  17 ,  L975 a t  1 :20  P.M.  and cont inued on  August  5 ,  1976 aL  9 :15  A.M.

The hearing was cont j-nued to conclusion before Edward L. Johnson, Hearing

0f f i cer ,  on  June 24 ,  1977 a t  12 :40  P.M.  Pet i t ioners  appeared by  E.  E .  F inucan,

CPA. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Alexander Weiss,

E s q .  ,  o f  c o u n s e l ) .

ISSIIES

I.  Whether pet i t ioner James A. RusseII ,  a member partner of Van Alstyne,

Noel & Co.,  properly al located his distr ibut ive share of partnership i -ncome.

II .  Whether pet i t ioner James A. Russel l  was required to add to total

income his share of the New York City unincorporated business tax deduct ion

taken on the partnership return of Van Alstyne, Noel & Co. for 1966 through

1 9 6 9 .
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I I I .  Whether pet i t ioner James A. Russel l  was required to report  his

distr ibut ive share of partnership income/loss from Mawdsley, Sel las & Co.,  a

Missouri  partnership.

IV. Whether pet i t ioner James A. Russel l  was ent i t led to deduct losses

incurred from a joint venture which was engaged in oil and gas explorations

during the period he was a nonresident.

V. Wtrether pet i t ioners vrere ent i t led to al locate pet i t ioner James A.

Russel l 's distr ibut ive share of partnership ordinary income on the basis of

the number of months they were residents and nonresidents during 1969.

W. Whether pet i t ioners were ent i t led to al locate partnership salary

paid to pet i t ioner James A. Russel l  on the basis of days worked within and

without New York State.

VII .  Whether the Not ice of Def ic iency issued for 1960 was barred by the

three-year period of l imitat ion on assessment.

FINDINGS OF FACT

1.  Pet i t ioners ,  James A.  Russe l l  and Mar jo r ie  S .  Russe l l ,  f i l ed  jo in t

New York State income tax nonresident returns for 1960 through L968, and a

part-year nonresident and resident relurn for 1969.

2. Pet i t ioner James A. Russel l  was a member partner of Russel l ,  McElnea

& Co. and Van Alstyne, Noel & Co. for the years in issue and of Mawdsley,

Sel las & Co. for 1968 and 7969; and a member partner of several  oi l  lease

joint ventures in 1969. His share of partnership income/loss from Russel l ,

McEInea & Co.  i s  no t  a t  i ssue.

3. Pet i t ioner James A. Russel l  s igned consents f ix ing period of l imitat ion

upon assessment of personal income and unincorporated business taxes, which

consents extended the period for assessment of personal income tax for 1961

through 1969, unt i l  Apri l  1.5, 1974. No such consent was obtained for 1960.
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4.  0n November 26, 7973, the fncome Tax Bureau issued a Not ice of

Def ic iency against pet i t ioners for the years 1950 through 1969, assert ing

persona l  income tax  o f  $54,540.52 ,  and in te res t  o f  $211767.21 ,  fo r  a  to ta l  sum

of  $76 1307.73 .  The no t ice  was issued,  in  par t ,  as  a  resu l t  o f  a  New York

f ield audit  of  the partnership Van Alstyne, NoeI & Co. for the f iscal  years

ending January 31, 1961 and 7952, for the short  per iod February 1, 1962 through

December 31, 7962 and for the calendar years 1963, 1964, 1965 and 1968, wherein

adjustments were made to the partnership al locat ion percentage which resulted

in personal income taxes due from nonresident partners. Said adjustments also

included adjustments made by the fnternal Revenue Service for years 196I,

1962,  1963,  1965,  rg66 and 1967.

5. Mawdsley, Sel las & Co. was a partnership formed in the State of

Missouri .  I t  had two funct ions: the f i rst  was the f inancing of catt le and

included such activities as investing money, borrowing money and making arrange-

ments for various banking relationships in order to get enough money to buy

the catt le;  the second funct ion was the actual catt le operat ion which included

the purchasing of the animals, the selection of the feed yards in which they

were kept,  and the checking of the animals unt i l  they were ready for sale.

Pet i t ionersr representat ive stated that feed yards were located al l  over the

Southwest and l{est,  including Cal i fornia, Nevada, Louisiana, Texas and Oklahoma.

Van Alstyne, NoeI & Co. provided the col lateral  on loans made to Mawdsley,

Sel las & Co. Van Alstyne, Noel & Co. was not a member partner in Mawdsley,

Sel las & Co.,  nor did i t  carry said f i rm on i ts books as an investment.

Pet i t ioner James A. Russel l  and the other partners of Van Alstyne,

Noel & Co. became joint venturers with Nyvatex, a joint venture involved in

oi l  and gas explorat ion. The joint  venture had no place of business in New York
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State during 1969 and 1970. The partners of Van Alstyne, Noel & Co. and their

wives owned a large amount.  of  stock in Nyvatex Oi l  Co.,  a publ ic company

I isted in over-the-counter stocks. The explorat ions took place in the State

of Montana and various other places, but not in New York State. In order to

dr i l l  for oi l ,  Nyvatex would seek out f inancing in the I ,JaI l  Street f inancial

community of New York City,  excluding Van Alstyne, NoeI & Co.,  and also from

other cornpanies. The partners of Van Alstyne, NoeI & Co. became joint  venturers

as individuals and not as partners. Pet i t ioners contended that Nyvatex also

was engaged in a number of financial ventures in New York City, but submitted

no evidence to support  their  content ion.

6. The New York adjustments for 1966 through 1969 were based, in part ,

on  pe t i t ioners '  fa i lu re  to  add to  to ta l  income,  pe t i t ioner  James A.  Russe l l ' s

share of the New York City unincorporated business tax deduction taken on the

partnership return of Van Alstyne, Noel & Co.

The New York adjustments for 1967 and 1968 also included the allowance

of a net operat ing loss deduct ion result ing from a carryback from 1970 and

L977, respect ively.  The amount of the net operat ing loss deduct ion for each

year was the same as that c laimed for Federal  income tax purposes.

The f ield audit  adjustments for 1968 were also based on the disal lowance

of pet i t ioner James A. Russel l ts share of partnership income/loss from Mawdsley,

Se l las  &  Co. ,  and h is  share  o f  shor t  te rm cap i ta l  loss  f rom sa id  par tnersh ip .

7. 0n June 26, 1969, pet i t ioners changed their  status from that of  non-

resident to resident.  Pet i t ioners al located to their  resident per iod f i f ty

percent of pet i t ioner James A. Russel l 's share of partnership ordinary incomefloss

and f i f ty percent of his partnership salary. Pet i t ioners al located the remainder

of partnership ordinary income/loss to the non-resident per iod and al located
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within New York State in the

the nonresident per iod.
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salary on the basis

nonresident period

of the ratio that days worked

bore to total  days worked in

CONCIUSIONS OF IAI^/

A. That the Audit  Divis ion is hereby directed to recompute pet i t ioner

James A. Russel l 's proport ionate share of partnership income from Van Alstyne,

NoeI & Co. in a manner consistent with the State Tax Commissi-on decision in

the Matter of the Pet. i t ion of Van Alstyne, Noel & Co.,  s igned on this date.

B. That the New York City unincorporated business tax is an income tax

for which deduct ion sha1l be al lowed under sect ion 706(4) of Art ic le 23 of the

Tax Law, which refers to the computat ion of New York State unincorporated

business income tax. For purposes of personal income tax, Art ic le 22 is

appl icable, which art ic le requires a modif icat ion increasing total  income by

adding back income taxes imposed by this or any other state or taxing jur is-

dict ion; therefore, New York City unincorporated business tax was not deduct. ible

in computing New York State adjusted gross income under sect ion 632(a)(2) of

the Tax law.

C. That al though f inancial  arrangements were made on behalf  of  Mawdsley,

SeI Ias  &  Co. ,  a t  the  o f f i ces  o f  Van A ls tyne,  Noe l  &  Co.  in  New York  C i ty ,  such

locat ion did not const i tute a place of business of the Missouri  partnership;

that even though the interests of the partners in Mawdsley, Sel las & Co. were

in the same percentages as their  proport ionate interests in Van Alstyne,

Noel & Co.,  the Missouri  partnership did not nainLain in this State a place of

business where i ts business affairs were systemical ly and regular ly carr ied

on.  There fore ,  pe t i t ioner  James A.  Russe l l ' s  share  o f  par tnersh ip  }oss  f rom

Mawdsley, Sel las & Co. is not includable in determining New York adjusted

gross  income under  sec t ion  637(a) (1 )  o f  the  Tax  law and 20  NYCRR 134.1 .
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D. That pet i t ioners are not ent i t led to deduct losses from oi l  lease

jo in t  ven tures ,  s ince  sa id  losses  were  incur red  as  a  resu l t  o f  o i l  d r i l l i ng

operat ions, which were carr ied on outside New York State, and which were

individual ly f inanced by pet i t ioner James A. Russel l .

E. That pet i t ioners are not ent i t led to al locate partnership income

based upon the number of days worked within and without New York State since

such method is avai lable only to nonresident employees (Matter of  the Pet i t ion

of John J. McGlew, State Tax Commission, March 29, 1972).  That pet i t ioners

are not ent i t led to al locate partnership income on the basis of the number of

months they were New York State residenLs since the distr ibut ive share of

partnership income, gain, loss and deduct ion is not prorated between separate

resident and nonresident returns in accordance with 20 NYCRR 148.6.

F. That the Not ice of Def ic iency for 1960 was barred by the three-year

period of l imitat ion on assessment.  within the meaning and intent of  sect ion

683(a)  o f  the  Tax  law.

G. That the Audit  Divis ion is directed to modify the Not ice of Def ic iency

issued on November 26, L973, to the extent shown in Conclusions of Law t tAt '  and

ttF",  supra; and that,  except as so granted, the pet i t ion is in al l  other

respec ts  den ied .

DATED: Albany, New York

NOV '' 4 1980
COMMISSION


