
STATE 0F NEI^I YORK
STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

Moses & Maria Saraiva

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax & UBT

under Art ic le 22 &. 23 of the Tax Law

for  the  Years  7974 & 1975.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within noLice of Decision by cert i f ied

mai l  upon Moses & Maria Saraiva, the pet i t ioner in the within proceeding, by

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as

fol lorss :

Moses & Maria Saraiva
26 Be]mont  p1 .
Yonkers,  NY 10701

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

20 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 20,  1980

Moses & Mar ia  Sara iva
26 Belmont PI.
Yonkers ,  NY 10701

D e a r  M r .  &  M r s .  S a r a i v a :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in t.he Supreme Court of the StaLe of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

Peti t . ioner '  s Representat ive

Taxing Bureau's Representat ive



STASE OF NET YORK

STATts TA)( COMMISSION

In the Matter of tlre Petition

of

IDSES SARATVA and IARTA SARAT\E,

for Redetesnination of Deficiencies or
for Refrrr:d of Personal Inwne arul
Uninaorporated Busiless Ta><es r:nder
Articles 22 and 23 of ttre Ta< Iarar for
the Years 1974 ard 1975.

DECISIOD{

Petitioners, Ivbses Saraiva and l4aria Saraiva, 26 Belnnnt Place, Yonkers,

Nev'r York 10701, filed a petition for redeterrnination or deficiencies or for

refi:nd of personal incore and r:nincortrnrated busi:ress taxes r-lnder ArticLes 22

and 23 of tLre Ta< Iaw for years 1974 ard 1975 (File Nc. 19967r.

A srnall clajms hearing was held before William Valcarcel, Hearing Officer,

at tlre offices of the State Ta< @nmission, f\,,io World Trade Center, Nemr York,

New York, on July L7, L979 at 10:45 A.M. Petitioner tr4cses Saraiva appeared

pro se and for his wife. Ttre Audit Division appeared by Peter eotty, Esq.

(A. Sctnrvadron, Esq., of counsel) .

ISSUE

Whetter adjustrnents made as a result of a field audit were proper.

F]NDINGS OF FASI

1. Petitioners, l4cses Saraiva and ltlaria Saraiva, tinely filed joint

New York State inoone ta< resident returns for the years 1974 and 1975.

2. Itre Audit Division, using established audit procedures and techniques,

conducted a field audit for ttre years 1974 ard 1975 frqn books, reoords,

docr-urents and inforrnation furnished lcy petitioners, tr[cses Saraiva ard l{aria

Saraiva.
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3. As a result of a field audit, the Audit Division issued a }dotice of

Deficienqg on June 27, L977 against petitioners, lbses Saraiva ard Mari"a

Saraiva, inposing additional personal incsre tax ard interest in ttre srrn of

$501.58 for t}re years 1974 and 1975. Ttre aforenentioned deficienqg was based

on an attached Schedule of Audit Adjustnents, vftrickr itenrized ttre audit adjustments

as foIlot^ls:

IIMiI ADruSTSD r974 L975

$1 ,895 .00

Petitioner onceded adjustments to telephone e:pense of $100.00 for

1974 and L975t to interest o<pense of $495.00, and sales return and allcnnrance

of  $1,000.00 for  L975.

4. O: June 27, L977, tlre Audit Division issued another lbtice of Deficienc,y

aga5nst petitioner tr4cses Saraiva inposing additional wrincorSnrated br:.siness

ta< ard interest irr the surn of $226.97 for ttre years 1974 ard 7975. ttris

deficiency was based on audit adjr:sUrents, which were itenrizd as follcrvrs:

ITEM AilfUSTM L974 I975

D.res and Subsaiptions
Telephone Elpense
In@ne Increased
Interest Dcpense
Sa1es Return and Allonance
Rental Inccrne and Epenses

Irota1 Adjustrnerrts

Dues and Subseiptions
Ttelephone B<pense
Rental Inoone and Expenses
Incqne Increased
Mditional Alloraance for

Tapayerrs Senrices
Interest S<pense
Sales Returns and Allcnarance

Tlota1 Adjustments

$ s90.00
r00.00

1,205.00

$  590 .00
100.00

(327.64)
L ,205 .00

(313. 47)

$ r00.00
1 ,L47 .00

495 .00
1 ,000 .00
t ,420 .  00

$4 ,L62 .00

$ 100.00
(s71.60)

L ,L47.00

495.00
1,000.00

$1,253.89
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5. Petitioner l4cses Saraiva was a self-enployed travel agent and real

estate salesnan during tlre years 1974 and 1975. IIe conducted business as a

sole proprietorstrip under the nane and style of l{oses Ttavel Agenqf, wittr an

office in Yonkers, Nevr York.

6. Petitioner disputed ttre adjr.rsfient to "Dues ard Sr.rlcscriptions" for

the year 1974 and sr:trnitted a ledger page vfiictr he ontended tisted checks for

various books and norzels. He argtred that ttrese books assisted him in learning

ard r:rderstanding the S:glistr langir:age so that he ould conduct his business

in a nnre efficierrt mianner.

7. Ihe Airdit Division increased petitioner's unincorSnrated hsiness

grss inoqne by $1r205.00 for year L974 arf" $LtL47.00 for ttre year L975, based

on an analysis of petitioner's or,rrn books and records, whictr included his bank

accounts. Petitioner contended that tLre additional inocnre at issue represented

transferred funds fron Portugal. Hovrenrer, details supplied by petitioner as

to tfie nature of these transactions lvere vagiue and r:nclear.

8. petitioners, llcses Saraiva and lrlaria saraiva, earned rental ixcdne

ard incuned rerrtal expenses (frqn properLy located in \ter^i York State) dr:rjng

the years 1974 and 1975. Itris rentat properer was partially utilized for

personal use for tlre year L975, and for uninoryorated business purtrnses for

the years L974 afi. 1975. [Iowever, petitioners failed to properly allocate

elpenses between personal use, unincorgnrated business use, and rental or

j^rrccne producing use. Petitioners did nct dispute tb.e allocation percentages

determined and applied by the Alldit Division, but did challenge the anourLs

subject to these percentages b1z contending ttrat nrany of tlre rental o<penses

were attrjbutable solely to ttre rental Snrtion of ttre property. Ibruever,

altttough given ttre opporbr:nity to do so, petitioner failed to strtnr:lt sufficient

docr-urentarlz evidence establishing his oonterrtions.
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9. An o<anuination and revie+r of tlre Schedule of Arrdit Adjusfients for

tlre year 1975 revealed a mathenratieaL a:fi./or clerical error of $6S.00 in farror

of petilioners. Ikre aforenrentioned $65.00 error was a net figrure after ttre

applicafion of appropriate allocation percentages. In addition, a deduction

clained ard allcxpable pursuarrt to section 708 (e) of the Ta). I-arrr, was rnt

adjusted as a result of adjustments to net business i:rqne for ttre year 1975.

ccr{cr,usloNs oF LArf

A. Ihat petitioners, lulrses Saraiva and l4aria Saraj-va, have failed to

sustajl tlre burden of proof reguired h1r section 689 [e) of ttre Ta< La!'/ to sts'i

that the adjustnents rnade as a result of a field audit ondrrcted bD/ the Audit

Divj-sion for ttre years 1974 ard 1975 were inproper.

B. That tlre petition of l{cses Saraiva ard. }hria Saraiva is grranted to

tl:e e>ctent tlat:

(1) Itre rerrtal inore and ecpense adjustrnent for personal incqre
tax purposes for thre year 1975 is decreased fron $11420.00 to
$11355.00 to correct the $55.00 error pr.rsuant to trnragacaph 9
of this decision.

Q) Ttre rental incone and opense adjustment for uninoorporated
business tax purposes for ttre year 1975 is increased fipm
$57f.60 to $636.60 to oorrect tlre $65.00 error pursuant to
paragraph 9 of this decision.

(.3) Ttre allcniance for ta:payer's senrices clairred for tkre year 1975
in accordance with section 708Ca) of ttre Tax Iaw is increased
frqn $3'534.00 to $31955.08, as a result of adjr.r.stnents increas-
ing petitionerrs net business incqre.

C" Ihat tlre Audit Division is hereby directed to acordingly nrdify ttre

tr,ro notices of deficienqy issued Jr:ne 27, 7977 to oonform wittr @nclu.sion of

Law "8"; and that, exoept as so grarrted, the petition is j-n all other respects

denied.

DATED: Albany, New York

JUN 2 0 1980


