
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

Bayard E. & Shir ley P. Sawyer

MFIDAVIT OF MAITING
for Redeterminat ion

of a DeterminaLion

Personal Income Tax

under Art ic le 22 of

fo r  the  Year  1971.

o f  a  Def ic iency  or  a  Rev is ion

or a Refund of

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the
16th  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Bayard E. & Shir ley P. Sawyer, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
f o l l o w s :

Bayard E. & Shir ley p.  Sawyer
838 Fiddl_ers Trace
Fripp Is l-and, SC 2992A

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Posfal  Service within the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pet i t ioner .

Sworn Lo before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is Lhe pet i t ioner herein

is the last known address of the
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Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of TaxaLion and Finance, over 18 years of age, and that on the

16th  day  o f  May '  19B0,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l
upon Wil l iam Borden the represenLat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Wi l l iam Borden
s  E .  57 th  s t .
New York, NY :.0022

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

Sworn to before me th is

16 th  day  o f  May ,  1980 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  1 6 ,  1 9 8 0

Bayard E. & Shir ley P. Sawyer
B3B Fiddlers Trace
Fripp Is land, SC 29920

Dear  Mr .  &  Mrs .  Sawyer :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have noI4I exhausted your right of revi-ew at the administrative leve|.
Pursuant to sect ion(s) 6gO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted und,er
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inguir ies concerning
accordance with this

the computation of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
A lbany ,  New York  12?27
Phone # (518) 457-6240

due or refund al lowed in
to :

F inance
Counse l

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Wil l iam Borden
5  E .  5 7 r h  S r .
New York, NY 10022
Taxing Bureau' s Representat ive



STATE OF NBI,/ YORK

STATE TAX COMMISSION

In the Matter of the pet i t . ion

o f

BAYARD E. SAI,ffiR and SHIRLEY p. SAIffiR

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
7 9 7 1 .

DECISION

Pet i t ioners ,  Bayard  E.  Sawyer  and Sh i r ley  P .  Sawyer ,  838 F idd le rs  Trace,

Fripp Is land, South Carol ina 29920, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

law fo r  the  year  1971 (F i le  No.  13395) .

A formal hearing was held before Nei l  Fabricant,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two tr tor ld Trade Center,  New York, New

York, on June 20, 1977 at 2:45 P.M. Pet i t ioners appeared by { , / i l l iam Borden,

Esq. The Audit  Divis ion appeared by Peter Crotty,  Esq. (Richard Kaufman,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

Whether compensat ion paid to pet i t ioner Bayard E. Sawyer by McGraw-Hi l l ,

Inc. dur ing August,  September and October,  7g7L const i tuted payments in consid-

erat ion of past services rendered or whether such compensat ion was part  of  his

regu la r  sa la ry .

FINDINGS OF FACT

1. Pet i t ioners, Bayard B. Sawyer and Shir ley P. Sawyer, t imely f i led a

joint New York State fncome Tax Nonresident Return for L977, on which pet i t ioner

Bayard  E.  Sawyer  a l loca ted  h is  sa la ry  income o f  $75,749.37 ,  based on  the  number

of days worked within and without New York State during that ent i re year.



- 2 -

2. On January 27r 1975, the Income Tax Bureau issued a Not ice of Def ic iency

and an explanatory Statement of Audit  Changes to pet i t ioners. On said Statement,

salary income of $60 ,599.00 was al located based on the number of days worked

within and without New York State during the period January 1, 1971 through

JuIy  31 ,1977.  The Income Tax  Bureau de termined tha t  sa la ry  income o f  $15,150.00

earned after July 31, 7971 const i tuted payments in considerat ion of past

services rendered by Bayard Sawyer, and that said salary income was al located

in a raLio arr ived at by comparing New York salary income with total  salary

income earned dur ing  1968,  1969,  1970 and lg7 l .

3.  Idhi le a resident of Connect icut,  pet i t ioner Bayard E. Sawyer was

employed by McGraw-Hi l l ,  rnc. at  i ts New york off ices. 0n August 1, rg7l ,

pet i t ioners, Bayard E. Sawyer and Shir ley P. Sawyer, moved to New Hampshire,

where pet i t ioner Bayard E. Sawyer made himself  avai lable to McGraw-Hi l1,  Inc.

fo r  consu l ta t ions  in  the  event  h is  serv ices  were  needed.  Whi le ' ron  ca l l r ' ,  Mr .

Sawyer \ 'eas compensated as a regular employee of McGraw-Hi l l ,  Inc. unt i l  0ctober 31,

1977, when he ret i red from the company.

4- Pet i t ioner Bayard E. Sawyer stated that dur ing the months of August,

September and October of 1971, he rendered services for McGraw-Hi l l ,  fnc. and

was compensated for such services. No evidence was submitted showing the

acLual number of days worked, i f  any, within and wiLhout New York State during

the period August 1, 1971 through October 31, 7g7I;  nor was evidence submitted

showing the nature of services rendered, i f  any, dur ing that per iod. However,

sometime between August 1 and December 31, l -g7l ,  Mr. Sawyer arranged and

part ic ipated in a meeting between McGraw-Hi l l  and a New Hampshire-based magazine

regarding the possibi l i t ies of the acquisi t ion of the magazine by McGraw-Hi l l ,

but i t  turned out that the magazine was not for sale.

5. Pet i t ioner Bayard E. Sawyer contended that the days spent at his home

in New Hampshire were days worked outside New york State.
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CONCTUSIONS OF tAId

A-  That  the  $15 '150.00  pa id  to  pe t i t ioner  Bayard  E.  Sawyer  a f te r  August  1 ,

1971 by  h is  employer ,  McGraw-Hi l l ,  Inc . ,  cons t i tu ted  h is  regu la r  compensat ion

for services rendered. The days worked by him at his New Hampshire home

during 1971 were days so worked by reason of his own convenience and not for

the necessity of his employerl  therefore, such days should have been considered

days worked within New York State for income al locat ion purposes, in accordance

with sect ion 632(c) of the Tax Law and 20 NYCRR 131.16. Although under the

facts of this case this would have resulted in a greater def ic iency, such

greater  de f ic iency  was no t  asser ted  a t  o r  be fore  the  hear ing .  A  grea ter

de f ic iency  may no t  now be asser ted  pursuanL to  sec t ion  689(d) (1 )  o f  the  Tax

Law.

B- That the pet i t ion of Bayard E. Sawyer is denied and the Not ice of

Def ic iency  issued on  January  27 ,  1975 fo r  7977 is  sus ta ined,  together  w iLh

such addit ional interest as may be 1awful ly owing.

DATED: Albany, New York

MAr 1 6 p8o
COMMISSION

COMMISSIONER


