
STATE OF NEI{I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Bernard & El len Schanzer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Year  1968.

AFFIDAVIT OF MAII.ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Bernard & El len Schanzer,  the pet i t . ioner in the within proceeding, by

enclosing a Lrue copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Bernard & Ellen Schanzer
525 Irvington Ave.
El izabeth,  NJ

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is Lhe last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Bernard & El len Schanzer

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Article 22 of the Tax f,aw

for the Year 1968.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert . i f ied mai l

upon Henry f Schanzer the representative of the pet.itioner in the within

proceeding, by enclosing a Lrue copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Henry I Schanzer
29 Brookfall Rd.
Edison, NJ 08817

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said vrrapper is the last

known address of the representat ive

Sworn to before me this

23rd  day  o f  May,  1980.

the petitioner-.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 23,  1980

Bernard & El len Schanzer
525 Irvington Ave.
E l izabeth ,  NJ

Dear  Mr .  &  Mrs .  Schanzer :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of revier{' at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
ArLicle 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax
accordance with this decision mav be addressed

due or
t o :

refund allowed in

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
,Albany, New York 12?27
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Henry I Schanzer
29 Brook fa l l  Rd.
Ed ison,  NJ  08817
Taxing Bureau's Representat ive
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STATE OF NEW YORK

STATE TA)( @I\4MISSION

In the l4atter of ttre Petitlon :

o f :

BERMRD SCI{ANZER And RTT.FX{ SC{ANZER : DECISION

for Redeterrnj-nation of a Deficienqg or :
for Refund of Personal fnoqre Tax r-rrder
Article 22 of thre Tax Lar^r for ttre Year :
1968.

Petitioners, Bernard Sctranzer and Ellen Schanzer, 525 Inzington Avenue,

Elizabeth, Ne\^r Jersey, filed a petition for redeterrnination of a deficiency or

for refi,rrd of personal inocnre tax r:nder Article 22 of the Ta:< Lar^r for tlre year

1968 (Fi le Nc. 13882).

A srnall claims hearing was held before Allen @plcwaith, Hearing Officer,

at ttre offices of the State Tax @nrnission, T\no ldorld Itade Center, Neur York,

Nevir York, on ldcvenber B, 1979 at 1:15 P.M. Petitioners appeared hy Henry I.

Schanzer, Esq. The Audit Division appeared bryr Ralph J. Vecclrio, Esq. (F"ank

I-evitt, Esq., of oounsel) .

ISSUES

I. Whetlrer petitioners were dorniciled in, ard residents of, the State

of New York dr:rjng ttre entire ta<able year 1958.

II. Whetler ttre deficienqf should be disnissed on ttre gror-rnd of laches.

FI}IDINGS OF FASI

1. Petitioners, Bernard Sclranzer and E1len Schanzer, ti:rely filed a

New York State Incone Tax Residsrt Return for tlre year 1968 wherein ttrey

retrnrted their period of Nen^r York residence as October 1, 1968 to Decernber 31,

1968. Acoordingly, ttrey reduced tlrejr total inoone by an anpr.nt wtrich they
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s)nt€nded was ear:rcd in tlre State of Illinois vfriLe tley were residents of

said state di:ring tlre balance of tlre taxable year.

2" On Irbrch 20, L972, the Insne Tax Bureau issued a Statsnerrt of Atrdit

Changes wherein petitioners were held ta:<able as residents of }$snr York State

for ttre errtire tacable year 1968 on ttre basis that: "Trargnrarry renoval frqn

Nev'r York State for ttre purpose of fulfilling lacur nifitaaT obligation does rpt

constitute a change of residence". Said statenent was issued since peLi-

tioners failed to resSnnd. to an irquiqy letter initially rnailed to tlrsn on

November 30, 1970, and sr:bsequerrtly renrailed on Marclr 3, I97L. Acordingly, a

lfrotice of DeficierlqF was issued against petitioners on l4arefr 20, L972, asserting

additional personal inoone ta< of $477.16, plus interest of $83.89, for a

total due of $561.05. (It should be noted ttrat due to an atrparent tlpographical

effor' tlre armr:nt of interest reorded on the Notice of Deficienql appears as

$3.89, ratlrer than $83.89 per ttre aforenrentioned Statgnent of Audit Granges.)

3. Petitioners oontsnded that ttrey were bona fide dsniciliaries and

residents of ttre State of lllinois frcrn Januar1l I ttrrough Septernber 30, 1968

and that on rsnoval fron New York StateT prior to ttre year at issue hereia,

tlreir intent was not to return.

4. In l{arch, Lg65, petitioners, bottr long-standing residents of Ner,r York

State' were married. Strlcsequently, ttrey noved to an apartrnent located at 100

Remsen Street, Brookl1m, ltrerar York.

5. In October, Ig66t petitioner Bernard Schanzer enlisted in the United

States Air Force to ser:re as a physician for a tvlo year period. On enlistment,

he was assign:ed to Scott Air Force Base in the State of Illinois, wtrere he

rernained stationed r:rrtil terrnination of his senrice in Septernber, 1968.
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6. Petitioner Ellen Sctranzer rernained in Nery Y.Ork for tlre pur5nse of

ccnpleting her train:ing as a physician. Subsequently in June, L967, on @n-

pletion of said trajnilg, she gave up the Nenv York apartment and rora?d to

Illinois to join her husband. Petitioners rented an apartnrent located off

base at 4 Potcrnac Drive, caseynrille, Illinois, whj-ch, geographically, was

located between Fort Scott and St. Iouis, Missor.rri. Tfiis location r,,ras ctrosen

since peLitioner Ellen Sclranzer had recreived a fellcraship award at St. louis

University.

7. Petitioners resided in Case1nrille, fllinois urrtil termination of

Bernarct schanzerrs Ajr Fbrce senrice in late septenrber, 1968.

8. In October, L968, petitioners nnved back to the State of l.Iernr York.

After spending a fqr weeks livi:rg witlr petitioner Ellen Schanzer's parents,

they rented tLreir own apartment at 142-10 ltroover Avenue, Jarnaica, New york,

where ttrqg rennined ttrroughout the balance of tlre taxable year at issue.

9. Petitioner Ellen Schanzer testified that while she ard her hr:sband

were livJng in lllinois, ttrey looked for a place to practice redicine on

ooqrletion of Bernard Schanzerrs Air Fbrce duty, and that Nenv York State was

one of the locations onsidered.

10. Petitioners conterrded *rat the folloraling actions senred as indicia

of t-he fact ttrat ttrey ctranged tlreir dsnicile and residence to the State of

Illinois.

a. They closed all Neral York bank acor:nts on rsrpval fron Nery york

State.

b. They nnved all their personal effects frcnr Nen^l York to lllixois.

they registered their autccrobiles jn lllinois.

Tfiey voted bpz absentee ballot i.11 Illinois, ald

Petitioner Ellen Sctranzer received a nedical license frcm ttre State

of Missor.ri.

e .
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CCNCLUSIONS OF LA!'f

A. Ttrat a dorfcile once established ontinues until t]re person in

qr.restion IIrcVes to a nqr location wittr ttre bona fide intention of nraking his

fixed and pennanent hore ttrere. lb change of dsnicile results fron a rsrcval

to a nev'r location if the intention is to renrain there onlv for a limited tine

[20 NycRR 102.2 (d) (2) ] ..

Ttre fact that renoval frqn }$en York State to ttre State of Illinois

was solely tlre result of rnilitarlz assignnerrt, aoupled wittr the fact that peti-

tioners, while in lllinois, were searctring for a location, other than Illirrois,

to set up prcfessionally, leads to ttre strong jnfenence that petitioners had

no jntent of remaining pernranently in tlre State of Illincis. Acoordingly,

petitioners were dorniciled in the State of Nerp York during ttre entire taxable

year 1968.

B. That any person dcrn-iciled in New York is a resident for inqne tax

pu{)oses for a specific taxable year, rmless for ttrat year he satisfies all

tlrree of ttre folloring requirements: (1) he firaintai$s no pernranent place of

abode in this State dr.rring suctr year, (2) he rnaintains a perrrnnent place of

abode elsevvhere dr:ring such entire year, and (3) he spends in tlre aggregiate

not npre than 30 days of ttre taxable year in ttris State [20 NYGR 1.02.2(b)].

Since petitioners did not satisfy the aforsnentioned regui-renenLs

during t}re taxable year 1968, they are, tterefore, residents of Nemr York State

during the entjre taxable year at issue.

C. That since the reord in ttre jnstant case shcws no r:ndue delay Lryz

ttte State Ta< Conrnission in instituting action, ttre renedy of laches clajned

by petitioners is r:nfor:nded.
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D. Ttrat ttre petition of Bernard. Sctranzer ard Ellen Schanzer is denied

and the lbtice of Deficiency dated March 20, L972 is zustained, togetlrer \^rittr

such additional interest which is lawfulIy ovuing.

DAf,ED: Albarry, New York STE{TE Tru( CCI4II4ISSION

MAY 2 3 t980

+ 'e,K,4n
@I\,IMISSIONER A


