
STATE OF NEI,J YORK
STATE TAX COMHISSION

In the Matter of the pet i t ion

o f

David & Estel la Schulman

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Article 22 of the Tax Las'

fo r  the  Years  1973 & 1974.

AFFIDAVIT OT MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon David & Estel la Schulman, the pet i t ioner in the within proceeding, by

enclosing a t . rue copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

David & Estel la schulman
Juliana Airport
St. Maarten, Netherland Anti l les

and by deposit ing same enclosed in a postpaid
(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that  the address set  for th on said r { rapper

pe t i t i one r .

Sworn to before me this

22nd day of February, 1980.

properly addressed wrapper

exclusive care and custody

of New York.

addressee is the pet i t ioner

is the last known address

] - n a

of the

herein

of the



STATE OF NEW YORK
STATE TAX COMUISSION

In  the Mat ter  of  the pet i t ion

o f

David & Este l la  Schulman

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Personal fncome Tax

under Article 22 of Lhe Tax Law

fo r  t he  Yea rs  1973  &  t974 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

22nd day of February, 1980, he served the within not ice of Decision by cert i f ied

mai l  upon Mark L. Schulman the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Mark L. Schulman
P . O .  B o x  9 4 5
Monticel lo,  Ny I27Oj,

and by deposit ing same enclosed in a postpqid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

Lhe pet i t ioner  here in and that  the address wrapper is

known address of the representative of

Sworn to before ne this

22nd day of February, 1980.

t  for th on sai



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 22, 1980

David & Estel la Schulman
Juliana Airport
St.  Maarten, Netherland Ant i l les

Dear  Mr .  &  Mrs .  Schu lnan:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civil Practice traws and Rules, and must. be cornrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COUMISSION

Peti t ioner '  s Representat ive
Mark I , .  Schulman
P . O .  B o x  9 4 5
Mont ice l lo ,  NY L27Ol
Taxing Bureau's Representat ive



STATE OF NEI,rr YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID SCHUTMAN and ESTEIIA SC]IULMAN

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Years
1973 and 1974.

DBCISION

Peti t ioners, David Schulman and Estel la Schulman, Jul iana Airport ,  St.  Maarten,

Netherlands Ant i l les, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under ArticLe 22 of the Tax law for the

years  1973 and 1974 (F i Ie  Nos .  22775 and 20408) .

A formal hearing was held before Ju1ius E. Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Commissi-on, Bui lding l l9,  State Campus, Albany, New

York ,  on  September  13 ,  1978 a t  9 :15  A.M.  Pet i t ioners  appeared by  Mark  L .

Schulman, Esq. The Income Tax Bureau appeared by Peter Crotty,  Esq. (Barry M.

B r e s l e r ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether pet i t . ioners were resident individuals of New York State during

1973 and 1974.

FINDINGS OF FACT

1. In 1974 pet i t ioners, David Schulman and Estel la Schulman, t imely

f i led a combined New York State income tax return for 1973, wherein they

claimed a refund ot $273.94. fn 7975, a combined New York State income tax

return for 1974 was t imely f i led, wherein they claimed that a balance was due

of  $14.03 .  For  the  years  in  i ssue,  pe t i t ioners  c la imed nonres ident  sLatus ;

therefore, they excluded part  of  their  gross income.
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2. 0n March 5, 7975 and on 0ctober L2, L977, the Income Tax Bureau

issued a Statement of Audit  Changes against pet i t ioners, wherein their  tax

l iabi l i ty was recomputed as i f  they were New York State residents for 1973 and

1974. Accordingly,  on December 22, 1975, the fncome Tax Bureau issued a

Not ice  o f  Def ic iency  fo r  1973 in  the  amount  o f  $794.93 ,  p lus  in te res t  o f

$73.53 ,  fo r  a  to ta l  o f  $868.46 ,  less  the  overpayment  c la imed by  pe t i t ioners  on

the i r  re tu rn  o f  $213.94 ;  thus ,  the  ne t  amount  due fo r  1973 is  g654.52 .  0n

January 16, 1978' t 'he Income Tax Bureau issued a Not ice of Def ic iency for 1974

aga ins t  Es te l la  Schu lman fo r  $860.15 ,  p lus  in te res t  o f  g201.31 ,  fo r  a  to ta l  o f

$ 1 ' 0 6 1 . 4 6 ,  a n d  a g a i n s t  D a v i d  S c h u l m a n  f o r  $ 1 , 0 0 0 . 1 8 ,  p l u s  i n t e r e s t  o f  $ 2 3 4 . 0 8 ,

f o r  a  t o t a l  o f  g 1  , 2 3 4 . 2 6 .

3. Pet i t ioners resided at 14 Lake Street,  Monticel lo,  New York, for

approximately twenty-one years. They operaLed a retai l  store which sold

various sundries. 0n September 21, 197L, they sold their  residence in Monticel lo,

New York.

Pet i t ioners had vacat ioned in St.  Maarten, Netherland Ant i l les since

1965. David Schulnan found the cl imate benef ic ial  to his severe respiratory

ai lment.  Between 1971 and 1971+, they had spent eight months of each year

there. In 1968 pet i t ioners leased a 1ot for s ixty years on St.  Maarten and

eventual ly bui l t  a home thereon, as required by said lease. The home was

completed in L971'.  In 1969, pet i t ioners appl ied for and were granted an

Itauthorizat ion for sojourn" to St. .  Maarten, N.A.,  which was val id unt i l  March,

1972. They l isted their  address abroad as 14 Lake Street,  Monticel lo,  New

York '  U .S.A. ,  the i r  na t iona l i t y  as  Amer ican,  the i r  passpor t  as  Aner ican ,  and

its country of issue as New York (sic).  Residency cards l isted their  nat ional i ty

as American. They f i led income tax returns in St.  Maarten, but did not have

to pay any tax. Pet i t ioners were not ent i t led to vote in St.  Maartenl however,
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pet i t ioners did submit as evidence two vot ing registrat ion cards for the State

of Flor ida dated July 18, 7974. No other evidence of Flor ida residence was

submitted. Pet i t ioners had no intent ion of giv ing up their  U.S. ci t izenship.

They f i led U.S. Federal  income tax returns for 1973 and 1974.

4. Pet i t . ioners own a sr i lnmer cottage on Masten Lake in New York State,

which they occupied during the sunmer months of June, JuIy and August of 1973

and 1974. David Schulman and Estel la Schulman have a joint  bank account with

the Bank of New York, Wurt.sboro branch, possess New York State (as wel l  as

St .  Maar ten)  d r iver rs  l i censes  and lease a  pos t  o f f i ce  box  wh ich  is  l i s ted  as

Box N,  K iamesha Lake,  New York .

CONCI,USIONS OF IAW

A. That the general  presumption against a foreign domici le is stronger

than the general  presumption against a change of domici le (Matter of  Newcomb,

192 Ny 238,  Mat te r  o f  Bodf ish  v .  Ga l lman,  50  AD2d 457) .  That  domic i le ,  in

general ,  i -s def ined as the place an individual intends to return whenever he

may be  absent  [20  NyCRR I02 .2(d)1 .  That  the  fac t  tha t  a  person reg is te rs  and

votes in one place is important but not necessari ly conclusive [20 NYCRR

I02.2(d) (2 )1 .  ThaL pe t i t ioners ,  Dav id  Schu lman and Es te l la  Schu lman,  were

domici l iar ies of New York State for 1973 and 1974.

B. That any person domici led in New York is a resident for income tax

purposes for a specif ic taxable year,  unless for that year he sat isf ies al l

three of the fol lowing requirements: (1) he maintains no permanent place of

abode in this State during such year,  (2) he maintains a permanent place of

abode elsehwere during such ent ire year,  and (3) he spends in the aggregate

not.  more Lhan 30 days of the taxable year in this State [20 NYCRR I02.2(b)] .

C. That since pet i t ioners rdere domici l iar ies of New York during 1973 and

1974 and since they spent more than 30 days in New York State, they were
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resident individuals,  in accordance with the meaning and intent of  Sect ion

605(a) (1 )  o f  the  Tax  law and 20  NYCRR I02 .2(b) .

D. That the pet i t ion of David Schulman and Estel la Schulman is denied

and the not ices of def ic iency issued December 22, 1975 and January 16, 1978

are sustained, together with such addit ional interest as may be lawful ly

owing .

DATED: Albany, New York STATE TAX COMMISSION

FEB 221989

COMMISSIONER


